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No. 14331 


‘Where, after being arrested and booked the previous night 
about 10:47 p.m. on a narcotics charge, appellant’s custody im 
the instant case commenced at 9:30 a.m. when an officer other- 
than the arresting officr, being informed of appellant’s custedy;, 
notified the Postal Inspector who had investigated appellant’s 
case and to whom the case was originally assigned; where the 
Postal Inspector responded to the Precinct about 10:15, in- 
formed appellant of his right not to incriminate himself after 
which appellant within three to five minutes gave an oral con- 
fession; where appellant was, thereafter, identified by a wit- 
ness, “booked” and taken from the precinct about 11:00 a.m. 
for his arraignment; where appellant, while in transit elabo- 
rated upon his complicity; where appellant also gave a post- 
arraignment confession to a Secret Service Agent after having 
been advised of his constitutional rights; where appellant failed 
to object to his pre-arraignment statement—which in addition 
to a confession of guilt as to count one, denied guilt under 
counts two and three of the indictment—until his motion for 
judgment of acquittal, and where appellant has at no time 
objected to his post-arraignment confession: 

In the opinion of appellee, the following questions are pre- 
sented: , 

1. Whether appellant’s pre-arraignment confessions were 
properly introduced into evidence, and if not, whether admis- 
sion of his post-arraignment confession precludes reversible 
error? 

2. Whether corroborative evidence is sufficient to the extent 
that it tends to establish the trustworthiness of appellant’s 
confession of guilt? 
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IL. Appellant’s pre-arraignment oral confessions were properly 
introduced into evidence. In any event, introduction into 
evidence of a post-arraignment confession, not objected 
to at trial or on appeal, precludes reversible error... _.-.- 


B. Appellant failed to make timely objection -_......-. 
C. The pre-arraignment confessions were admissible--_- 


ment precludes prejudice_-_...............-.---- 
Ii. The evidence is sufficient to sustain the conviction. --....--. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14331 


Tuomas McCoy, APPELLANT 
v. 
Unrrep StaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA ; 


BRIEF FOR APPELLEE 


COUNTEERSTATEMENT OF THE CASE 


On November 4, 1957, a three count indictment was filed 
against appellant, Thomas McCoy, in the United States 
District Court for the District of Columbia. The first count 
charged that on or about May 2, 1957, in the District of 
Columbia, appellant, had in his possession a United States 
Treasurer’s check, payable to Charles G. King, which had 
been stolen from an authorized mail depository, and that 
appellant had knowledge of the unlawful theft. 18 U.S.C. 
$1708. The second and third counts charged, respectively. 
that appellant forged and uttered the check. 18 U.S.C. 
§ 495 (J.A. 1-3). Appellant’s trial by jury commenced on 
December 16, 1957, and terminated the following day in his 
conviction under the first count of the indictment (R. 156) 
The trial court directed a judgment of acquittal on counts 
two and three (R. 144). On January 23, 1958, appellant 
ma entero’ fo apne e's ae ee ee 
pene eyes (J.A. 63). 

(1) 
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The record reflects that a United States Treasurer’s check, 
made payable to Charles G. King, Apartment 11 of 723 
Seventh Street, Southeast Washington, in the sum of $125.55, 
dated April 30, 1957, was processed and mailed on April 29th 
so that the beneficiary would receive it on the former date. 
The check was mailed in a manila colored envelope which 
contained a glassine window. (R. 32-33, JA. 7-9.) 

About 8:30 or 9:00 am. on April 30, 1957, Mrs. Eulah 
Dich! left her second floor apartment and went to the lobby 
of the three-story, six family, apartment building for the 
purpose of obtaining her mail. Upon her arrival she saw the 
lone appellant (J.A. 17-18) whom she knew was not a resident 
of the building, “standing in the hallway looking at the mail 
boxes.” (J.A. 9-11.) Mrs. Diehl retrieved a letter in her 
personal mail box (the third of the six personal mail boxes 
located on the left side of the hall as you enter the front door) 
and observed in the first mail box belonging to Charles G. 
King, a Government check addressed to the latter, which she 
knew Mr. King customarily received on the thirtieth of the 
month. (J.A. 11, 15-16.) Mrs. Diehl read her letter in the 
hall (J.A. 19), gave appellant an opportunity to reach the 
third floor as he ascended the stairs, and as was her custom, 
informed Mr. King, who lived in one of the two first-floor 
apartments (J.A. 30) that his check had arrived. (J.A. 11-12, 
17-18.) 

Mrs. Diehl then went into her apartment and from 
@ glass of water obtained in her kitchen began watering her 
flowers at the front room window. (J.A. 12,19.) She heard 
footsteps as someone descended the stairs, then “hesitated 
in the hallway”. She then looked out the window and “saw 
it was the same party”—appellant—as he left the apartment 
and walked up the street. Appellant was acting “kind of 
suspicious”. Mrs, Diehl then returned to the mail boxes and 
observed that Mr. King’s mail box, previously locked, had 
been broken into and his check missing. Not more than five 
minutes elapsed between the time Mrs. Diehl first observed 
Mr. King’s check in his locked mail box and her discovery of 
the mutilated mail box. (J.A. 12-13.) Subsequently, Mrs. 
Diehl identified appellant through a picture at the “Municipal 
Center” and later at Number 5 Precinct. (J.A. 13-14.) 
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Meanwhile, Mr. King had gone to his mail box from his 
first floor apartment and observed, through apertures of the 
locked box, his monthly Army disability check in the amount 
of $125.55—customarily received on the last day of each month 
for the last twelve years. Mr. King observed a man in the 
hallway standing approximately two feet from his mai box 
and facing the door. Although Mr. King observed that the 
man wore a cap “with a buckle on the back”, he did not give 
his close attention at that time. Mr. King left the hallway, 
went into his apartment to obtain his key, returned within five 
minutes of his original observation of the check, discovered the 
lock on his mail box “was broken, just hke someone would take 
& screwdriver or a knife or something and stick it in and pry 
it open,” and his check had “disappeared.” Mr. King imme- 
diately returned to the kitchen of his apartment, opened the 
window and witnessed “the man” getting into a 1947 Olds- 
mobile license number GW-863. Upon being summoned, the 
police arrived in approximately fifteen minutes, drove Mr. 
King around the vicinity but did not locate the Oldsmobile. 

Thereafter, Mr. King notified the Postal Inspectors and 
stopped payment on the check which he had discovered stolen, 
had not cashed or authorized anyone else to endorse or cash. 
Later, when interviewed by Postal Inspector Joseph Verant, 
Mr. King gave the Inspector a description of the “man”, the 
Oldsmobile he had entered and its license platenumber. (J.A. 
26-30.) 

Mrs. King had not seen her husband’s cheek of April 30th 
until it had been cashed by someone, who had no authority to 
remove or cash it, and was subsequently shown to her by: the 
Postal Inspector. (J.A. 32.) 

Upon receiving the telephone complaint and descriptive in- 
formation of the “man” and Oldsmobile on April 30, 1958, 
Inspector Joseph Verant, assigned to investigate, ascertained 
that one Anderson Jones owned the car and then, about 10 or 
11:00 a.m., drove in the direction of Mr. King’s residence, 
spotted appellant and another, Leroy Jacobs, sitting in the 
Oldsmobile while parked in the 300 block of E Street, South- 
east. After observing appellant, seated in the drivers seat 
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(J.A. 43) and his co-occupant for sometime without incident, 
the Inspector, parked behind appellant, went up to the Olds- 
mobile, identified himself and upon interrogation learned the 
identity of appellant McCoy and his friend, and confirmed 
that one Anderson Jones, who the occupants hadn’t seen “for 
@ while” was the owner of thecar. Neither McCoy, nor Leroy 
Jacobs fitted a description previously obtained of Anderson 
Jones. The Inspector and his aides returned to their car and 
later observed appellant and his friend enter a house on the 
opposite side of the street. When the Inspector knocked 
upon the door, seeking to pursue his investigation, he was re- 
fused admission and the man answering the door locked it. 
(J.A. 32-34.) 

The Inspector drove around the block and again met ap- 
pellant McCoy and his friend, Leroy Jacobs. McCoy con- 
firmed his identification by a drivers permit, and was informed 
upon his request, that the investigation concerned mail, but 
that the agents sought Anderson Jones, whom appellant said 
“had let them have the car”. Appellant and Jacobs then 
walked further north on Fourth Street, entered a second auto- 
mobile and drove off. The Inspector returned to the parked 
Oldsmobile, waited for about an hour when Anderson Jones 
eame on the scene, and who, after an exchange of identities, 
stated he hadn’t been around “since last night”. (J.A. 34-35.) 
Several days later, the Inspector visited the apartment house 
at 723 Seventh Street, Southeast, determined that the Kings’ 
mail box was an authorized depository and, for the first time, 
interviewed either of the Kings. (J.A. 41-43.) 

Detective Richard W. Moore of the Fifth Precinct, Metro- 
politan Police Department, testified upon direct examination 
that he arrived at the precinct about 9:30 a.m.; that upon in- 
formation received he notified Postal Inspector Joseph Verant 
that appellant was in custody. Mr. Verant arrived about 
10:00 a.m. or shortly thereafter. The officer was present when 
appellant, during a brief interrogation by Mr. Verant, admit- 
ted having removed the check from Mr. King’s mail box and 
sharing in the proceeds to the extent of forty-plus dollars. 
{3.A. 20-22.) 
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Upon cross-examination appellant sought to establish when | 
and by whom he was initially arrested. During a bench con- | 
ference, the prosecutor explained to the court that the officer’s | 
caution in answering was due to the fact that appellant “was | 
p arrested on a narcotics charge that previous night and booked . 
> in the Municipal Court.” After the trial court assured defense — 
trial counsel of the “dangerous ground”, counsel assured the | 
court he was not “concerned with the time, not with respect 
> to the narcotics charge”. Thereafter, before the jury, counsel | 
; elicited his arrest was effected by “another officer” at 10:47 — 
p.m. on August 15th and that he was “booked” to Detective | 
Moore at 11:00 a.m. on the 16th. (J.A. 23-24) Upon further 
cross-examination, appellant elicited that during interrogation | 
a by Inspector Verant he admitted stealing the cheek; that he . 
denied signing or cashing the check, but that he received forty- | 
some dollars of the proceeds. (J.A. 25.) The offieer denied | 
telling appellant that it would be better if he cooperated or 
that any one else, said anything similar thereto in his presence. 
(J.A. 26.) 7 
q _ With respect to interrogation of appellant, Inspector Joseph — 
: Verant testified on direct examination that he arrived at the | 
9 precinct about 10:15 or 10:20 a.m. on August 16th after being | 
informed of appellant’s custody; that he was given permission | 
ae to see and talk with appellant about 10:30 or 10:35 after an | 
# available room was located; that upon meeting the inspector, | 
appellant recalled that they had previously met on April 30th, | 
and that within three or four minutes after declining to make ~ 
@ statement, appellant—in the absence of threats, assaults or — 
promises—admitted he had taken Mr. King’s check from his | 
mail box: Mr. Verant immediately left the room, placed a | 
telephone call to the United States Attorney’s Office, after 
which he took appellant to the United States Commissioner for — 
arraignment. While en route to the Courthouse about 11:00 © 
* Appellant was shown a photostatic copy of Mr. King’s check (J.A. 86) 
which had been forged and uttered on or about May 2; 1957, at the Jumbo | 
Liquor Store located at 1122 H Street, Northeast, in the District of Co | 
lumbia. Ben Biseman, the store clerk who cashed the check, testified that | 
neither Mr. King nor appellant was the person who had endorsed the 


check in his presence. (J.A. 4-6.) 
§00113—59——_2 
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a.m., appellant “indicated-he was sorry” for having stolen the 
check; that he had attempted to retrieve the check from Leroy 
Jacobs after having given him the same, but that it had been 
negotiated. Appellant stated he received forty to forty-three 
dollars as his share, which he used for living expenses. (J.A. 
35-37.) 

- On -eross-examination appellant elicited from Inspector 
Verant that his admission came within five minutes; that he 
told the inspector he had been in Ohio since the latter last 
saw him on April 30th, and that upon being asked, he declined 
to sign ‘or write anything, including handwriting specimens. 


AR 5 EN Sc RECT IS SAN 
when the inspector stated he felt appellant “wasn’t alone in 
this.” (J.A. 39-41.) 
- During further cross-examination of Mr. Verant, the fol- 
lowing transpired (J.A. 53-54): 
“By [Derense Counsen]: 
“Q. Inspector Verant, I would like to ask you at this 
time whether at any time during the interrogation of 
. the defendant at the 5th Precinct, did you inform the 
defendant of his constitutional rigit under the Fourth 
and Fifth Amendments of the Constitution of the 
United States? 
“A, Specifically, no. 
By the Courr: 
“Q. What do you mean, specifically, no? Did you 
| ~ advise him that anything he said could be used against 
- him? 
“A. J told him that. 
=) “Q. ‘That there was no compulsion to make any state- 
‘ment? 
5d, 5 ich ‘sien thal auliakerve aitinseatite ha qelackt 
make to incriminate him would be used against him, 
but I don’t know all the rights under the Constitution. 


inn ge 
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“Q. Some great lawyers don’t even know those. But 
you did advise him that anything that he said to inerim- 
inate him could be used against him? 

“A. IsaidI would useitagainsthim. . 

“Q. And you made that statement beboes: you 
started to take down what he said? 

“A. Before he made any admissions. 


“The Count: 
“You may proceed. 


“By [Dzrenss Counsex]: 

“Q. When I asked you earlier on eross-examination to 
relate the conversation that took place between you 
and McCoy and between the other officers who were 
present in your presence, what reason, if any, did you 
have for omitting what you have now testified to? 

“A. No reason. 

“Q. Did you apprise Mr. McCoy of his right to con- 
sult with counsel —— 

“A. No, sir. 

“Q. Before he answered any questions? — 

“A. No, sir.” [Italics supplied. ] 

Chester Junior Miller, Special Agent, United States Secret 
Service testified, without objection, that on August 19, 1957, 
three days after appellant’s arraignment, he visited appellant 
in the rotunda of the District of Columbia jail, identified 
himself, and cautioned appellant with respect to self-incrim- 
ination ; that appellant admitted stealing Mr. King’s Treasury 
check, but denied participation in the forgery and uttering 
thereof. Appellant declined to give a signed statement, but 
told the agent that if he returned the following Tuesday, “I 
will tell you the whole story about the check”. (J.A. 55-57.) 
Upon cross-examination, appellant re-established the fact of 
his August 19th conference with Agent Miller; and the Gov- 
ernment closed its case. (J.A. 57, R. 141-142.) 

During the course of trial at a bench. conference, the trial 
court ruled that the testimony of Detective Moore and In- 
spector Verant showed that appellant’s pre-arraignment con- 








fessions were volunterily given and that appellant had the 
burden of proving otherwise (J.A. 53). Appellant, however, 
elected not to testify or to present witnesses in his behalf 
CR. 142, 144). 
STATUTE AND RULE INVOLVED 
Title 18, United States Code, Section 1708, provides: 

Whoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain, from or out 
of any mail, post office, or station thereof, letter box, 
mail receptacle, or any mail route or other authorized 
depository for mail matter, or from .a letter or mail 
carrier, any letter, postal card, package, bag, or mail, 
or abstracts or removes from any such letter, package, 
bag, or mail, any article or thing contained therein, or 
seeretes, embezzles, or destroys any such letter, postal 
card, package, bag, or mail, or any article or thing 
contained therein; or 

Whoever steals, takes, or abstracts, or by fraud or 
deception obtains any letter, postal card, package, bag, 
or mail, or any article or thing contained therein which 
has been left for collection. upon or adjacent to a col- 
lection box or other authorized depository of mail 
- matter; or 

Whoever buys, receives, or conceals, or unlawfully 
has in his possession, any letter, postal card, package, 

_ bag, or mail, or any article or thing contained therein, 
which has been stolen, taken, embezzled, or abstracted, 
as herein described, knowing the same to have been 
stolen, taken, embezzled, or abstracted— 

Shall be fined not more than $2,000 or imprisoned 
not more than five years, or both; but if the value or 
face value of any such article or thing does not exceed 
$100, he shall be fined not more than $1,000 or im- 
prisoned not more than one year, or both. June 25, 
1948, c. 645, 62 Stat. 779, amended May 24, 1949, c. 189, 
§ 39, 63 Stat. 95. 
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Rule 5,. Federal. Rules of Criminal’ Procedure, provides: 
(a) Appearance before the Commissioner —An offi- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without 3 
warrant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without 2 war- 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith. 


Although aitinehis initial arrest occurred about 10:47 p.m. 
on a narcotics charge, his detention at the precinct in the in- 
stant.case eommenced at 9:30 a.m. on the following morning 
and did not last longer than one and one-half hours, during 
which necessary and proper admimistrative procedures were 
employed. The time elapsed from appellant’s initial arrest to 
eustody in the instant case, was not during the ordinary busi- 
ness day of the committing magistrate and the courts. More- 
over, appellant did not object to the admissibility of his par- 
tially. incrimmating and partially exculpatory statements— 
given at the precinct and while enroute to arraignment—unftil 
his motion for judgment of acquittal; thus, after he had bene- 
fitted therefrom on direct and cross examination. Appellant’s 
untimely .objection precludes appellate consideration of his 
pre-arraignment confessions. Moreover, the voluntary confes- 
sions, given after appellant was warned of self-incrimination, 
were neither obtained during nor the product of an “unneces- 
sary delay”. In any event, admissibility of appellant’s post- 
arraignment confession, voluntary in nature and not sii 
to by appellant, precludes reversible error. 

2. Unexplained circumstances surrounding appellant’s Sete 
existence at the immediate scene of the crime; together with 
proof of the fact that the Government check was in fact stolen 
from an authorized mail box, after which it was forged and 
uttered by a person other than appellant, together with the 
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fact that appellant had a close association with two persons 
on the date of the crime, justify belief in appellant’s confessions 
that he stole the check and after its forgery and uttering by 
another received approximately one-third of the proceeds. A 
fortiori, the evidence is sufficient to corroborate appellant’s 
included confession of possession of the stolen check, with 
knowledge thereof. The corroborating circumstances and the 
confessions, or one confession alone, are sufficient to prove guilt 
beyond a reasonable doubt. 


L Appeliant’s pre-arraignment oral confessions were prop- 
erly introduced into evidence. Im any event, introduction 
into evidence of a post-arraignment confession, not objected 
to at trial or on appeal, precludes reversible error 


Appellant contends that he was arrested on August 15, 1957 
at 10:47 p.m. “on suspicion of theft from the mail’; and that 
he “had been wanted for questioning” concerning theft of a 
United States Treasurer’s check on April 30, 1957; that he was 
held overnight until “well after the start of business the fol- 
lowing morning” for the purpose of giving a precinct detective 
end a United States Postal Inspector “an opportunity to ques- 
tion” him, and that he gave oral confessions to the Postal 
Inspector and the precinct detective (Br. 12). Asa matter of 
law, appellant concludes that since his arraignment was not 
“Smmediate” upon his arrest (Br. 13), his oral admissions are 
barred by Rule 5({a) and Mallory v. United States, 354 US. 
449 (1957). As shown more fully hereinafter, neither the facts 
of record nor prevailing legal authority support appellant's 


contentions. 
A. The facts 


At the outset it should be noted that, although Inspector 
Verant had sought appellant for more than three months fol- 
lowing the theft of the check from Mr. King’s mail box (J.A. 
35), the record does not reveal that he did so merely for the 
purpose of “questioning” appellant. Appellant concedes that 
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“probable cause” or “ample ground” for his arrest existed (Br. 
12). Moreover, the record reflects that appellant was arrested, 
not upon the instant crime, but upon a narcotics charge, for 
which he was immediately booked for Municipal Court. When 
this fact was brought to the court’s attention during a bench 
conference requested by the prosecutor, trial counsel for ap- 
pellant admitted no less, upon his assertion, “I am not con- 
cerned with the time, not with respect to the narcotics charge.” 
(J.A. 23-24.) Similarly, although appellant was held over-: 
night, during a time when the Courts are not normally in ses- 
sion, the record militates against a contention that he was held 
overnight for questioning. 

When read in context the record, as referenced in the coun- 
terstatement, discloses that upon his arrival at the Precinct 
about 9:30 a.m., Detective Moore was informed that appellant 
was In custody on another charge; that upon the composite in- 
formation received the officer immediately notified Inspector 
Verant, who had received the complaint and to whom the in- 
stant case had been assigned on the very date of the crime; that 
the inspector arrived at the precinct between 10 and 10:20 
a.m.; that a room was made available for the latter to see ap- 
pellant about 10:30 or 10:35; that upon being advised that in- 
criminating statements could be used against him and there- 
after confronted by the inspector, with a copy of the stolen, 
forged and uttered check, appellant denied complicity, but 
within three to five minutes admitted theft of the check in the 
presence of the inspeetor, his aide, and Detective Moore. 

After the inspector’s telephone call to the United States At- 
torney’s Office, appellant was booked on the instant crime and, 
at about 11:00 a.m., transported from No. 5 Precinct to the 
United States Commissioner’s Office for arraignment. During. 
the latter trip, appellant—-upon being advised by the ra 
the latter believed appellant “wasn’t alone in this”— 
teered that he was later sorry for the theft, that when sa at: 
tempted to retrieve the stolen check from his accomplice he 
learned the check had been negotiated, and that he received 
approximately one-third of the proceeds (J.A. 41). | 
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' B. Appellant failed to make timely objection 


— the Supreme Court’s decision in Mallory v. United 
States, supra, this Court has crystalized several doctrines, which 
are fatal to appellant upon this record. In the first place, it 
is now well established that failure to object to the admissibil- 
ity of voluntary confessions made during an alleged illegal 
detention bars appellate review. Gilliam v. United States, 103 
US. App. D.C. 181, 257 F. 2d 185 (1958), and cases cited there- 
m. Appellant not only failed to object to the direct testimony 
of the officer and inspector given in the presence of the jury, 
without 2 request otherwise; but he exhausted cross-examina- 
tion of each witness before raising the issue on his motion for 
judgment of acquittal. By this time, the jury was well aware 
of appeliant’s self-serving denials given with respect to counts 
two and three of the indictment, charging forgery and uttering. 
Reason and logie dictate, that appellant’s procedure was not 
without design, but the product of trial strategy. See Perry v. 
United States, 102 U.S. App. D.C. 315 (1957), cert. denied, 356 
GS. 941; Lawson v. United States, 101 US. App. D-C. 332. 
248 F. 2d 654 (1957). 

In any event, prescinding from the concept of planned 
strategy, appellant’s failure to object to the statements—par- 
tially incriminating and partially exculpatory—prior to the 
actual introduction of the evidence “was too late”. Segurola 
v. United States, 275 U.S. 106, 111-112 (1927). See also 
Cromer v. United States, 78 U.S. App. D-C. 400, 142 F.2d 697 
(1944), cert. denied, 322 U.S. 760; Smith v. United States, 72 
App. D.C. 187, 112 F. 2d 217 (1940), cert. denied, 311 U.S. 
663.' The doetrme which bars appellate consideration respect- 
ing evidence allegedly obtained in violation of a constitutional 
right as in Segurola, Cromer and Smith, is applicable here, 
where only a procedural rule is involved. 

-'Phus, for lack of timely objection—for whatever reason— 
the nese 3s not preserved for sppeliate review. 


C. The pre-arraignment confessions were admissible 


‘Ibis equally well established, that what is or is not.“‘unneces- 
sary delay” within the meaning of Rule 5(a) and Mallory v. 
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United States, supra, depends upon the facts and circum- | 
stances of each case. Heideman v. United States, —— US. | 
App. D.C. ——, 259, F. 2d 943, 945 (1958); Porter v. United — 
States, —— US. App. D.C. ——, 258 F. 2d 685, 689 (1958). | 
See also Trilling v. United States, —— US. App. D.C. —, | 
260 F. 2d 677, 678 (1958). “It isnot simply a matter of hours, | 
one way or another, but of police purpose and conduct in the | 
light of circumstances.” Jd. Stated in another fashion by this | 
Court, “A fair definition of ‘delay’, as used in this context, is _- 
to ‘put-off, to postpone, to impede the progress of.’” Metoyer — 
v. United States, 102 US. App. D-C. 62, 64, 250 F. 2d 30 (1957). 
“Delay does not mean mere passage of time; it means passage ~ 
of time during which that which should and could be done is | 
not done.” /Jd.,102 U.S. App. D.C. at 64 : 

Above all else, Rule 5(2) does not require arraignment zm- — 
mediately upon arrest, especially if the arrest is effected after 
“the ordinary professional hours of commissioners and judges”. _ 
Porter v. United States, supra, 258 F. 2d at 389. Moreover, | 
whenever the arrest is based upon probable cause, the Rule | 
allows for implementation of “the ordinary administrative | 
steps required to bring a suspect before the nearest available — 
magistrate”. Mallory v. Umted States, supra, 354 US. at © 
453. Such administrative steps include brief interrogation of | 
the ‘suspect which does not amount to “grilling”, as well as - 
“the preparing of papers, booking, photographing, fingerprint- _ 
ing, and transportation, all of which are not only proper ac- — 
tivities but necessary.” Heideman v. United States, supra, 259 - 
F. 2d at 946. See also Mallory v. United States, supra. : 

More specifically, in Metoyer v. United States, supra, this — 
Court laid to rest the propriety of interrogating an arrested | 
suspect with the following language (102 U.S. App. D.C. at | 
65): - 


“If police are compelled to arraign all potential sus- 
pects before questioning any of them we shall have used - 
the artificial niceties and superficial technicalities con- — 
cerning our liberties to reduce genuine and important | 
rights to absurdity—and dangerous absurdity at that. © 
Every citizen has a right to insist that the police make | 
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some pertinent and definitive inquiry before he may be 
arraigned on a criminal charge, which even if it is later 
abandoned inflicts on him a serious stigma. 

In view of the facts of record, as aforementioned, that 
appellant’s custody in the instant crime began not earlier 
than 9:30 am. on August 16, 1957, and according to the 
proper concession of trial counsel that he was not interested 
in appellant’s time of detention on the narcotics charge, it is 
clear that appellant’s detention at the Precinct until 11:00 
a.m. was a brief period of one and one-half hours.*. The 
time elapsed was utilized for the proper and necessary ad- 
ministrative steps of contacting the Postal Inspector who had 
investigated appellant’s case and to whom appellant’s case was 
assigned; awaiting the imspector’s arrival; brief interroga- 
tion of appellant as soon after the inspector’s arrival as a room 
was available; a call to the United States Attorney’s Office, 
identification of appellant by Mrs. Diehl, and “booking” of 
appellant. The record further reflects that almost immedi- 
ately after interrogation began, appellant, having been prop- 
erly advised of his constitutional rights, voluntarily admitted 
his guilt within three to five minutes, when following his 
prompt denial, the fruits of the inspector’s investigation— 
some of which appellant knew and recalled—were related. 

Sueh procedure followed by the law enforcement officers 
in appeliant’s case was well within “ordinary and necessary 
police administrative procedures.” Heideman v. United 
States, supra. In fact what the Court stated in Metoyer v. 
United States, supra, is applicable here, “Every minute * * * 
is thus accounted for by careful, painstaking scrupulously 
proper police work.” 102 U.S. App. D.C. at 64. 

Similarly, appellant’s voluntary elaboration after the in- 
spector expressed his opinion concerning the complicity of 
others was neither during nor the product of “unnecessary 
delay.” It was during a necessary period of transportation. 
Interrogation, or the voluntary elaboration herein while in 
transit is not prohibited by the Rule. Metoyer v. United 

* If it be assumed thet appellant’s initial arrest was not for the narcotics 
charge, bat upon the instant crime, as appellant contends (Br. 12), the 


overnight detention, without questioning, when the courts were not in 
session is proper. Porter v. United States, supra. 
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States, supra. See also Blackney v. United States, 103 US. 
App. D.C. 187, 257 F. 2d 191 (1957), cert. denied, 358 U.S..850. 

Contrary to appellant’s contention (Br. 19), the uncontra- | 
dicted facts of record show the voluntariness of appellant’s | 
oral confession, given after having been properly advised of |: 
his right to remain silent. The court’s interrogation of the - 
Postal Inspector during cross-examination does not invalidate — 
the voluntariness thereof. 

During the brief interrogation by the court, the inspector . 
explained why he answered, “Specifically, no,” to appellant’s — 
highly technical question of whether he had informed appel- | 
lant “of his constitutional rights under the Fourth and Fifth | 
Amendments to the Constitution of the United States.” — 
The inspector explained, after testifying that he advised ap- | 
pellant incriminating statements could be used against him, | 
“e * * I don’t know all the rights under the Constitution.” _ 
(J.A. 53-54.) Such elucidating questions by the court did not | 
exceed the bounds of propriety. No contrary contention was | 
made in the District Court. | 

In any event, appellant left uncontradicted the Govern- | 
ment’s testimony proving voluntariness of the confessions. | 
He failed in his burden of proving otherwise, or even rebutting | 
the presumption of voluntariness. Wdalson v. United States, - 
162 US. 613, 624 (1896). Cf. Nardone v. United States, 308 — 
US. 338, 341 (1939). Suffice it to add, neither the officer nor | 
the Postal Inspector were required to warn appellant against - 
self-incrimination. Welson v. United States, supra. Nothing » 
is plainer than the fact that appellant’s aforementioned con- | 
fessions were properly admitted into evidence. : 


D. The post-arraignment confession preciudes reversible error ; 
Appellant’s voluntary confession given to a Secret Service — 
agent after being advised of his constitutional rights, three — 
days after his arraignment is substantially the same as that — 
given the Postal Inspector prior to arraignment. (J.A. 56-57.) | 
Appellant failed to object to the admissibility of his post- . 
arraignment confession and does not seek to challenge the | 
admissibility thereof on appeal. In any event, failure to ob- 
ject in the District Court bars appellate review. Gilliam v. 
United States, supra. : 
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Moreover, there is no federal rule of law which, zpso facto, 
bars admissibility of a post-arraignment extra-judicial con- 
fession voluntarily given as here. United States v. Carignan, 
342 US. 36, 39 (1957). Since the post-arraignment confes- 
sion properly admitted in evidence is not substantially differ- 
ent from the pre-arraignment confessions, the latter could 
not—assuming illegal detention, arguendo—have prejudiced 
substantial rights of appellant. Cf. Porter v. United States, 
supra. See Kotteakos v. United States, 328 US. 750, 764, 
765 (1946). 


Il. The evidence is sufficient to sustain the conviction 


Appellant contends that his alleged post-arraignment con- 
fession to the Secret Service Agent is uncorroborated; that 
his pre-arraignment confessions are inadmissible,* and that 
the evidence in general is insufficient to support his conviction 
(Br. 21). Appellant, however, does not contend that his post- 
arraignment confession is inadmissible, albeit uncorroborated 
(Br. 20-21). Thus, in effect, appellant contends that his 
alleged confession to the Secret Service Agent lacks the requi- 
site corroboration to sustain the conviction. The record 
militates against such a contention. 

Appellant’s contention is without consideration of Smith v. 
United States, 348 U.S. 147 (1954) or Opper v. United States, 
348 US. 84 (1954), in which the Supreme Court “clarified the 
law of corroboration in criminal cases.” Braswell v. United 
States, 224 F. 2d 706 (10th Cir. 1955). In Opper, the 
Supreme Court stated the applicable rule thusly, 348 US. at 
93: 


“* * * corroborative evidence need not be sufficient, 
independent of the statements to establish the corpus 
delicti. It is necessary therefore to require the Govern- 
ment to introduce substantial independent evidence 
which will tend to establish the trustworthiness of the 
statement. Thus, the independent evidence serves a 


* These, as well as 2 contention that the court prejudiced appellant’s 
rights by certain examination of a witness are refuted in Argument J, 
supra. 
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dual function; it tends to make the admission reliable, 
thus corroborating it while also establishing independ- 
ently the other necessary elements of the offense * * * 
it is sufficient if the corroboration supports the essential 
facts admitted sufficiently to justify a Jury inference of 
their truth. These facts plus the other evidence beside 
the admission must, of course, be sufficient to find guilt 
beyond a reasonable doubt.” 


In Smith, the Court observed (348 US. at 156): 


“All elements of the offense must be established by in- 
dependent evidence or corroborated admissions but one 
available mode of corroboration is for the independent 
evidence to bolster the confession itself and thereby 
prove the offense ‘through’ the statement of the 
accused.” 


In its recent application of the aforementioned doctrine in 
Cash v. United States,* this Court cited, inter alia, Smith v. 
United States, supra, and declared in 2 per curiam opinion 
(Ship op. p. 2): 


“The required corroboration is corroboration of the 
truth or trustworthiness of the confession, it is not cor- 
roboration of the fact that the confession was made.” 


The independent evidence of record as referenced in the 
counterstatement, is as follows: (1) theft of the check from the © 
previously locked authorized depository; (2) appellant’s inves- _ 
tigation of mail boxes in the apartment lobby after mail had | 
been distributed in the authorized depositories, and about the . 
time mail is customarily delivered in an abode where appellant | 
does not reside; (3) appellant’s ascent to the third floor for no _ 
apparent reason upon being observed by the second floor. occu- 
pant who witnessed the presence of the Government check; (4) 
his prompt descent to the first floor lobby—where he “hesi- 
tated”—after the second floor occupant had entered her apart- 
ment; (5) his being seen standing alone in the lobby, with his 


*—— U.S. App. D.C. ——, —— F. 2d —— (No. 14642, decided January 
22, 1959). 
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back to the payee of the check who left appellant in the lobby 
and returned to his first floor apartment for the key to the de- 
pository; (6) the extremely short lapse of time between obser- 
vations of the lone appellant in the lobby, theft of the check, 
and appellant’s departure; (7) appellant’s presence in the 
neighborhood with Leroy Jacobs shortly after the check was 
stolen in the same car, owned by a third person, in which he 
was seen driving from the scene of the crime; (8) the use of 
still a second car by appellant and Jacobs in leaving the neigh- 
borhood after being interrogated by the Postal Inspector; 
(9) forgery and uttering of the stolen check by a person other 
than appellant; and (10) appellant’s close association with 
Leroy Jacobs and Anderson Jones by virtue of the fact appel- 
lant was driving the latter’s automobile. 

The 2forementioned unexplained circumstances are sufficient 
to corroborate the trustworthiness of appellant’s confession en- 
compassing theft of the Government check from the authorized 
mail depository. In fact, such corroboration is overwhelming, 
even to the extent of justifying a belief that appellant received 
one-third of the proceeds. A fortiori, the circumstances cor- 
roborate the truth of appellant’s confession embracing posses- 
ston of the stolen check. Compare the circumstantial evidence 
corroborating the truth of the defendant’s confession to a 
stealthy robbery in Cash v. United States, supra. 

From the foregoing it is clear that the requisite corroboration, 
of Opper, Smith and Cash, supra, are not only present, but that, 
the corroborating circumstances were sufficient to prove appel- 
lant’s guilt beyond a reasonable doubt, 


CONCLUSION 


Wherefore, i it is respectfully submitted that, the judgment. of 
the District Court be affirmed. 
Outyzr Gascx, 
United States. Attorney. 
Cas, W. Bercues, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,331 


THOMAS McCOY, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


> 5 /Filed November 4, 19577 


* UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled August 29, 1957, Sworn in on September 3, 1957 
The United States of America 3; Criminal No. 1037-57 

Vs Grand Jury No. 1097-57 
Thomas McCoy : Vio. 18 U.S.C. 1708, 495 


The Grand Jury charges: 

On or about May 2, 1957, within the District of Columbia, Thomas McCoy 
unlawfully had in his possession a check dated April 30, 1957, drawn upon the 
Treasurer of the United States, in the amount of $125.55, and payable to 
Charles G. King, which had been stolen from an authorized depository for 
mail matter, the said Thomas McCoy then well knowing the said check had 
theretofore been stolen from the mail. 

SECOND COUNT: eG . | 

On or about May 2, 1957, within the District of Columbia, Thomas McCoy, 
for the purpose of obtaining and receiving from the United States, and from its 
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officers and agents, one hundred twenty-five dollars and fifty-five cents, 
falsely forged the endorsement ‘‘Charles G. King’’ on the back of a paper 
writing in the form of a check drawn upon the Treasurer of the United States. 


Following is a photostatic copy of said check with the falsely forged endorse- 


ment on the back: 418 3970971 


TREASURY /S/B€ = WASHINGTON, D.C. 35,490,177 
DIVISION OF TREASURER OF THE UNITED STATES APR 30 1957 
DISBURSEMENT PAY* * * * * * * * $125.55 CPA 
TO THE 
ORDER OF CHARLES G KING C-3 454 959 
723 7STSE APT 11 
COMPENSATION WASHINGTON 
DC 
Drawn for Above Object /s/ (illegible) 


U S Chief Disbursing Officer 


9000 
DO NOT FOLD, SPINDLE OR MUTILATE 
KNOW YOUR ENDORSER - REQUIRE IDENTIFICATION 


COPY OF BACK OF CHECK: 


IDENTIFICATION PROCEDURE - When cashing this check for the individual 
payee, you should require full identification and endorsement in your presence, 
as claims against endorsers may otherwise result. 

The payee should endorse below in ink or indelible pencil. 

If the endorsement is made by mark (X) it must be witnessed by two per- 
sons, who can write, giving their places of residence in full. 

It is suggested that this check be promptly negotiated. 

/s/ Charles H. King gs 

(Stamped) FOR DEPOSIT ONLY to the Account of DAVID KAPLAN (May 2 57) 


» THIRD COUNT: | | . 
6 On or about May 2, 1957, within the District of Columbia, Thomas McCoy, 
with intent to defraud the United States, uttered and published as true and genu- 

ine to Ben Eisenmanthe paper writing in the form of a check drawn upon the 

Treasurer of the United States, with a certain falsely forged endorsement on 

the back thereof, which check is described and set out in the second count of 
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this indictment, and is incorporated by reference into this count, then well 
knowing that the endorsement on the back thereof had been falsely made and 


forged. 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ William E. Mattingly and for the District of Columbia 


Foreman. 


8 /Filed November 8, 19577 
PLEA OF DEFENDANT . 

On this 8th day of Nov., 1957, the defendant Thomas McCoy, appearing 
in proper person and by his attorney Harry Protas, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 


Deft. remanded to D. C. JAIL. 
* * * aE aK * me * 


/Filed February 12, 1959/ 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


30 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
vs : Criminal No. 1037-57 


THOMAS McCOY, Defendant. | 
Washington, D.C., Monday, December 16, 1957 


x * * * * * * & 


> 33 BEN EISENMAN 


* * %* * * * XX 


DIRECT EXAMINATION 
BY MR. BURKA: 


* * * * * * * * 
J 34 A. My name is Ben Eisenman. I am a sales clerk at the Jumbo Liquor 
Store at 1122 H Street, Northeast. 
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Q. And is that store in the District of Columbia, sir? A. Yes, sir, in 
the District of Columbia. 

Q. In your employment are you authorized to cash checks? A. Yes, I 
am. | 

Q. How long have you been employed by that store? A. Up to this point, 
approximately two years. 

Q. Were you employed at that store, were you working there on or about 
May 2nd of this year? A. Yes, sir, I was. 

MR. BURKA: May this Treasurer’s check be marked Government Ex- 


hibit No. 1? 


(The document was marked Government Exhibit 
No. 1 for identification.) 


BY MR. BURKS: (sic) . 

Q. Mr. Eisenman, I show you Government Exhibit No. 1 for identification, 
and will you examine it and tell me whether or not you have ever seen it before ? 
A. This is the check I cashed because I had my authorization signature in the 
left-hand corner, B.E., my initials. 

Q. I ask you to examine the back of this check. Were you present when 
the signature Charles King was placed on that check? A. Yes, sir, I was. 

MR. BURKA: Your Honor, may I have Charles King come in? 

THE COURT: Yes. 

(Thereupon a man entered the court room.) 

BY MR. BURKA: 

Q. Sir, have you ever seen this man before? A. Not up to the time of 
this check; it is coming back to me. 

Q. Is this the man who endorsed the name Charles King upon that check ? 


A. No, sir. 

MR. BURKA: You may step back, Mr. King. 

(Thereupon the man left the court room.) 

BY MR. BURKA: 

Q. And whose name is under Charles King? Whose endorsement is on 
this check? A. David Kaplan, the proprietor of the store. 

Q. Did there come atime when you saw this check after you cashed it ? 
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A. Yes, when the bank sent it back to me. 

MR. BURKA: I have no further questions, Your Honor, of this witness. 

CROSS EXAMINATION 

BY MR. PROTAS: 

Q. Mr. Eisenman, I believe that you said you were employed by Mr. 
David Kaplan? A. Yes, sir. . 

Q. Inthe capacity of a salesman? A. That is right, sir. 

Q. A liquor store salesman? A. That is right. 

Q. And you had been in his employ for two years? A. That is right, 
sir. 

Q. Do you have any interest in Mr. Kaplan’s place of business, other 
than as an employee? A. Well, the only interest I would have is that he is 
my father-in-law. 


Q. Your father-in-law, but you are not associated with him in business ? 


A. No, sir. 

Q. Were you associated with your father-in-law on or about May 2nd, 
1957? A. Yes, sir. 

Q. Inthe capacity of salesman? A. Yes, sir. 

Q. Do you know Thomas McCoy? A. No, sir, I don’t. 

Q. Had you ever seen him before this date? A. No, sir, I haven’t. 

Q. The date I have reference to is December 16, 1957. A. No, sir, I 
have not. 

Q. Can you describe the man-- A. No, I cannot. 

Q. You haven’t heard my question, sir. Can you describe the man that 
came into your store on or about the 2nd of May, 1957, with this check, which 
has been identified as Government Exhibit No. 1? A. No, I cannot. 

Q. Yes, you say that you saw the individual endorse that check im- 
mediately prior to the time you cashed it? A. Yes, sir. 

Q. Was there any purchases made by the endorser of the check? A. At 
this moment I would say, No, sir, but I cannot recall. 

Q. What identification, if any, did you request of the passer of the check? 
A. Usually I require -- 
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Q. No, no. What identification, if any, did you require of the passer of 
this check? A. I don’t recall. 

Q. Now, can you tell us whether a purchase was made prior to the cash- 
ing of Government’s Exhibit No. 1? A. I cannot tell. | 

MR. PROTAS: At this moment, I have no further questions, but I would 
like the witness to remain available in case I would like to call him back. 

THE COURT: Well, there is no use holding a man in business. You can 
reach him there, and if there is a delay we will try to accommodate you. 

MR. PROTAS: Thank you, sir. 

MR. BURKA: Your Honor, may I ask one further question? 

REDIRECT EXAMINATION 


BY MR. BURKA: 
Q. Do you recall the date, Mr. Eisenman, either the date or the approxi- 


mate date, on which you cashed this check or gave merchandise and cash in 
return for this check? A. I don’t recall at this point the date, but I do recall 
the fact that it was either the same day or a day after that the check was re- 
ceived. That I am certain of. 

Q. You mean, it was shortly after the date marked on the face of the 
check? A. That is right. 

Q. Then it would be either the last day of April or the first few days 
of May? A. I believe that would be borne out. Does the check have a deposit 

date on there ? 

Q. I ask you to examine the back of the check,particularly where it states, 
For Deposit Only, and tell me whether that gives you any indication of the date 
that that check was deposited? A. Not any indication that we would put on 
there. I just referring to what -- we usually deposit the check the day after it 
is received, usually. 

Q. Is there a date marked on the back of this check? A. The bank would 
have their date on there. 

Q. Is there a date on there? A. Yes; May 2nd. 

MR. BURKA: I have no further questions of this witness. 

RECROSS EXAMINATION 





BY MR. PROTAS: 

Q. Mr. Fisenman, when this check was cashed it was the funds of David 
Kaplan that were used and not your own personal funds? A. That is right, sir. 

Q. And the check itself was deposited in the store’s account at the bank? 
A. That is right. 

Q. Do you know the name of the bank, sir? A. Second National, Seventh 

_ Street Branch. 
40 Q. So that no portion of your own personal funds were disbursed? A. 

That is right, sir. 

MR. PROTAS: That is allI have of this witness. 

THE COURT: You are excused. 

(Thereupon the witness was excused.) 

THE COURT: Do you have another short witness ? 

MR. BURKA: Yes, I have another one. 


*¥* * * * *£* *€* *K 


TIMOTHY P. O’*SULLIVAN 


* * *+ * * *€* *K 


DIRECT EXAMINATION 
¥* *x * * * * * + 
41 MR. PROTAS: Pardon me, sir. I am going to concede that this is a United 
States Treasurer’s check. It is an authentic United States Treasurer’s check. 
THE COURT: You may proceed. 
BY MR. BURKA: 
Q. Well, could you tell me what happened to this check after it was made 


out, sir? A. Well, after this check was processed on April 29, 1957 -- 


Q. By process, do you mean after the -- A. Completed. 
Q. After it was drawn and completed? A. That is right, sir. After it 
was completed, then on April 29th, it was placed in the United States mail. 
K x * * cs cd * * 
CROSS EXAMINATION 
BY MR. PROTAS: 
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43 A. Yes, sir. iw 
Q. Did I understand you correctly as saying that the check was drawn on : 
the 29th of April? A. It was completed and mailed on the 29th of April. ~ 
@. Do you have the check in your hand, sir? A. Yes,I do. % 
Q. That is Government’s Exhibit No. 1 for the record? A. Yes. . a. 
_ @. What date appears in the upper right-hand corner? A. April 30th, * 
1957. - 


Q. Can you explain how the check was drawn in advance of the date of 
April 30th? A. The checks are drawn all throughout the month for the last of 
month payment. We could not possibly draw all these checks which are re- 
leased for the 30th of the month payment, we could not possibly draw them all 
on the 30th or just prior to the 30th, and the volume is so great that they must 
be processed all during the month. 

Q. Now, are you speaking with personal knowledge with respect to Gov- 
ernment Exhibit No. 1, that it was drawn prior to the 29th or thereabouts and 
mailed, or are you speaking on the usual procedure, the procedure in the dis- 
bursing office ? A. The usual procedure pursued in the disbursing office. 

x ss x * aK a * od 
«45 Q. Isn’t it a fact, Mr. O'Sullivan, that the check would be mailed on the 
30th of April, or the last day of a given month? A. No, sir; the day prior, in 





order to reach the payee on the payment date. 
Q. They are mailed the day before? A. That is right. If the case was 
in California, if the payee was in California, it would be mailed five days ahead 


of time. 
MR. PROTAS: That is all I have to ask of this witness. = 
BY THE COURT: - 


Q. Mr. O’Sullivan, this is a question by the Court. In line with your testi- “ 
mony that this check was mailed on the 29th of April, 1957, do you have any 
records available by which you could testify that it did go out on that day? A. 
Yes, Your Honor. We have a system that is set up by the Post Office Depart- 

46 ment, who actually makes our mailing schedules for us, and within each 
group, we have to mail the checks for those particular states with the Post 
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Office schedules, as they schedule them. For instance, we have a Group 1, which 
would be released, say, five days prior -- 

MR. PROTAS: Your Honor, I realize that the Court has asked the question, 
and with all deference to Your Honor, I am objecting. 

THE COURT: Very well, it will be received over your ejection. It is 
sust a question when it went out, if it did, and I want to be certain it is testi- 
mony from a system you used and how it is tied in. The Post Office Department 
gives you a schedule of mailing dates ? 

THE WITNESS: That is right, sir. 

BY THE COURT: . 

Q. Is there any listing or invoice of the checks as they go to the Post Of- 
fice Department? A. Only that all the checks for that group would be included 


in the mailing. 
Q. And that is the basis of your testimony? A. That is right, Your Honor, 


plus our record of checks being processed. 

Q. What does the record show? A. Well, the records show that the last 
clerk handling it has signed that he has mailed it. 

Q. This particular check? A. That is right, Your Honor. This particu- 
lar check was in a group of check numbers, a sort of work block, in order to 
control the processing of checks through the production line. 

We * * * 3K 7 * * 
EULAH DIEHL — | 
was called as a witness by the United States and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BURKA: 

Q. Now, ina loud and clear tone of voice, will you please give us your 
full name and address? A. My name is Mrs, Eulah Diehl, and I live at 723 
Seventh Street, Southeast. | 

Q. Would you spell your last name, please ? A. D-i-e -h-1, and it is 
Eulah, instead of Beulah. 

Q. How long have you been living at 723 Seventh Street, Southeast? A. 
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Well this is a Government project, and I lived at 721 before I moved to 723. 

Q. How long have you lived there? A. It was in ’48 that I moved there. 

Q. Is that when you went to 723? A. I moved to 721 in 748, and after 
my husband died, I moved to 720. | 

Q. And when did you move to 723? A. About ’53, I think. 

Q. And what apartment ? 

: MR. PROTAS: What was the witness’s answer? 
51 MR. BURKA: 1953. 

BY MR. BURKA: 

Q. And what apartment did you live in? A. Apartment 21. 

Q. Now, is this a one, two, or three-story apartment? A. Three-story. 

Q. And where is your apartment? A. On the second floor. 

Q. Is there a mail box in this apartment, or mail depository in the 
apartment? A. Yes, it is; on the first floor of the building, as you come in; 
on the left-hand side as you come in. 

Q. Calling your attention to the 30th of April of this year, did you have 
occasion to be in the premises of 723 Seventh Street, Southeast, on that day ? 
A. Yes. I live there; naturally I would be there. 

_.Q. Did there come a time when you saw the defendant in this case? A. 
Yes, I did. 

Q. Inthe premises? Will you tell us at what time ? 

MR. PROTAS: Your Honor, I am going to object to the form of the ques- 
tion. 

BY THE COURT: 

Q. Do you see anyone in this court room that you saw on that occasion? 

52 A. Yes, sir, I do. 

Q. Where is the person? A. Sitting over there by the man. 

.Q. Well, there are three sitting there. Which of the three? A. The one 
with the light shirt and no coat. 

Q. Nocoat? A. Yes. 

THE COURT: Let the record show the defendant was identified by the 


witness. 
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BY MR. BURKA: 
Q. Can you tell us when and where you saw him? A. Well, I went down 


to the mail box to get my mail. | 
Q. At what time was that? A. Well, I don’t exactly know what time it 


was. 

Q. Inthe morning or in the afternoon? A. In the morning, yes. 

Q. Go ahead. A. And I noticed this gentleman standing in the hallway 
looking at the mail boxes, which I knew he didn’t live in the building. 

_Q. Do you know everyone who lives in that particular building? A. Yes, 

I do, and I thought it was strange he was looking at the mail boxes, and I got 
my mail. . ni | 

MR. PROTAS: Your Honor, I am going to ask that the conclusions of 
the witness, as strange to her, and so forth, be stricken. 

THE COURT: Yes. This part of the testimony stays in, ladies and gen- 
tlemen of the jury, that the man was not a resident of the apartment. 

THE WITNESS: No, he wasn’t. 

THE COURT: He was a stranger to the witness. The rest is a conclu- 
sion and goes out of the record. 

BY MR. BURKA: . 

Q. Do you know Charles G. King? A. Yes, sir. 

Q. Where is his mail box in relation to yours? A. His is the first 
mail box, and Mrs. Lansford is second, and mine is third. 

Q. Did you have occasion to look at Mr. King’s mail box? A. Yes, I did. 

Q. And will you tell us what did you see when you looked? A. Yes, I 
saw his Government check because she looks after my mail and I look after 
hers. 

Q. You are talking about Mrs. King? A. Yes. 

Q. Did there come a time when you notified anyone that the Government 

check was in the box, or at least an envelope that looked like the Govern- 
ment check? A. I notified Mr. King that his check was in the box, and he says, 
Well, his wife -- ; 

Q. You can’ tell us anything he said to you, Madam. Now, when you saw 





12 
the defendant Mr. McCoy, did you see him at any time other than at the mail ‘ 
box? A. He went on up on the third floor, and I gave him time to get -- 

Q. Now, did there come a time when you saw him again? A. Yes. 

Q. He passed from your sight going to the third floor? A. Yes. 4 

Q. When did you see him again? A. WhenI was watering my flowers Pp | 
at the front room window, and I saw -- I heard somebody going down the 
steps, and he hesitated in the hallway, and I thought -- . 

Q. You mean, the person whose steps you heard hesitated? A. Yes, 
and as I was watering my flowers, I looked out the window, and I saw it was 
the same party. 

Q. And what did he do in your sight when you saw him outside the window ? i 

_ A. Well, he just went, turned, and went up toward Seventh Street. 
55 Q. He was walking the entire time that he was in your sight? A. Yes, 
and then in the meantime -- shallI go ahead and tell this ? * 

Q. You can’t tell us anything that was said to you by anyone. A. Well, 
this wasn’t said to me. | 

Q. But you can tell us what you saw in relation to this man. A. Well, 
as I saw him, he was kind of suspicious, and I was kind of suspicious of him. 
I don’t know why. _ 

Q. Well, now, don’t tell us that. 

MR. PROTAS: I ask it be stricken. | . 

THE COURT: Ladies and gentlemen, testimony is direct, either what a 
person saw or heard. When one says, I was suspicious, it is a conclusion in 
law, and it is not factual, and therefore it goes out of the case. What did you 
see him do? 

THE WITNESS: Well, I went back downstairs, and when I went down I ~ 
noticed the mail box had been broke and his check was gone. 

BY MR. BURKA: 

Q. Now, madam, are these mail boxes divided into separate mail boxes ? 


A. Yes, sir. 
56 Q. And does each one have a door with a key init? A. Yes. 
Q. And was Mr. King’s box locked when you saw it? A. Yes, it was. 
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Q. And you didn’t see the check itself but you saw the envelope? A. Well, 
you can see the check. It is in a Government -- the check is blue, and you can 
see the check through the envelope because the address is on it. 

MR. PROTAS: I move that that be stricken, Your Honor. 

BY THE COURT: _ 

_ Q. Instead of saying, as you testified, that somebody definitely can see 
it, did you yourself see the blue colored paper? A. Yes, I did, because I get 
one myself in the same envelope. 

Q. Just answer the question and we will get along fine. 

BY MR. BURKA: 

Q. Now, how much time elapsed between the time that you saw the defend- 
and in front of the mail box or, rather, how much time elapsed between the time 
you saw the envelope containing the check in Mr. King’s mail box, and the time 


you found the mail box pried open? A. It could not be -- . 
MR. PROTAS: There was no testimony that the mail box had been pried 


open. 

THE COURT: The testimony was it was brol:en in. Describe what the 
box looked like. What did you see when you looked at the box? 

THE WITNESS: I had been pried. (sic) 

BY THE COURT: . 

Q. How could you tell that? A. Well, I saw it dented. You could tell 
how it was dented. If you take a screw driver or something and try to open 
it up, you can tell how. 

Q. You saw it when it was dented? A. Yes. 

Q. Now, your next question was: How long between the time you saw intact 
with no dents, and you got back and saw dents? A. Well, I would say about five 
minutes, not more than that. 

BY MR. BURKA: 

Q. Was there a time when you saw this defendant again after that day ? 

A. You mean, in that building ? 
Q. No, ma’am. Anywhere? A. Yes, I identified him. 
Q. Will you tell us when and where you saw him again? A. Well, I identified his 
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picture back at the Municipal Center. 

Q. And were you shown many pictures at the Municipal Center, or just 
one? A. No, there was a couple of them. 

_Q. Did there come a time when you saw this man again in person? A. 

Yes, although he had hats in most of all of his pictures. 

BY THE COURT: 

Q. just tell us, if you saw him again. A. Yes. 

BY MR. BURKA: 

Q. And when was that? A. I saw him at No. 5. 

Q. Do you recall the date? A. No,I don’t. An officer came down and 
got me because I had a broken ankle, and he took me up there. 

Q. Do you recall whether it was one day after you first saw him or more 
than one? A. No, it was more thanthat. _ 

Q. Was it as long as a month? A. Oh, yes. Let’s see, this happened in 
_ the first of April, wasn’t it? Well, anyway, I broke my ankle on the 11th of 

June, and this was, I believe, in July when I went down to notify him at 
No. 5. 

Q. Are you certain this is the man you saw in the apartment house? A. 
It is. 

MR. BURKA: I have no further questions, Your Honor. 

THE COURT: You may cross examine. 

CROSS EXAMINATION 
BY MR. PROTAS: 


Q. Mrs. Diehl, are you employed? A. No,I am not. Oh, I am right at 


the time, yes, but I wasn’t at that time. 

Q. Where are you employed presently ? A. At the Kopy Kat at 8th Street, 
Southeast. 

Q. Asa saleslady? A. Yes. 

Q. In April, 1957, where were you employed? A.I wasn’t employed. 

Q. With whom do you live at 723 Seventh Street, Southeast? A. I live 
with my daughter. 

Q. You live with your daughter? A. Yes. 
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Q. How many apartments are there in this building? A. There are six. 

Q. Two to each floor? A. Yes. 

Q. Can you step down to the board and draw us a diagram of the mail 
boxes that you were discussing and show us a picture? A. Well, the mail 
boxes are right on your left. | 

Q. Can you draw a picture of those? A. Well, I am not an artist. 

Q. Well, can you draw it to the best of your ability, Mrs. Diehl? A. 
This is coming from Seventh Street. Now, this is the front door to the apart- 
ment, and right to the left is the mail boxes here on the wall, and it is one 
of those mail boxes the mail man opens and each one has an individual box. 

Q. All right. Now, can you draw in the appearance of the mail box, 
that is, each mail box for each tenant in the building ? 

THE COURT: Well, now, Mr. Protas, while you are entitled to have a 
witness, if she can, draw it in, that is a most difficult thing to do, to project 
a figure on a flat blackboard. If you are interested in the size of it, you may 
draw it as to size. 

MR. PROTAS: Well, she can give us a front view. I am not interested 
in the six boxes. 

BY MR. PROTAS: _ 

Q. Now, that is the front of the box? A. Yes, that is the lock right 
there. | 

Q. Now, what else do you find on the front of the box? There are slots? 
A. Yes, a kind of little decoration. 

Q. A flower design? A. Yes. 

Q. Very small? Is there a slot across the top of the box? A. Yes. 

Q. Now, tell me about the lighting in the hall. What kind of lighting is 
there? A. Well, this is broad daylight. 

Q. There is a door, isn’t there, that you have to enter into the hallway ? 
I assume that there is a hallway? A. Yes. 

Q. On the right is the mail box? A. On the left, as you enter. 

Q. Is there any light? A. Yes. 

Q. where is the light? A. There are two lights on the first floor. 
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62 Q. With relation to the mail boxes, where are the lights? A. There is ii 
one light over in front of the mail box. You go up to -- three steps to another ; 
landing, and there is another light where you go into the apartment, on the first « 
floor apartment. | « 

Q. Now, Mrs. Diehl, isn’t it a fact that in order to see into the mail box “ 
that you would have to put your face quite close to the apertures or little decora- 
tions, to use your expression, to see if there was anything in there? A. No, : 
you don’t. . 

Q. You don’t? A. No. You can walk in the door and tell whether you . 
have mail in the box without opening them or without looking, going close to 2 
the mail box. “; 


Q. But the apertures or little holes are quite small, aren’t they? A. Well, + 
there is enough that you can tell if you have mail in there without opening your 
mail box. 

Q. But it would be impossible to tell what kind of mail there is? A. Well, 
you can always tell a check when it is brown and blue, because I get them my- 
self, and I never open them unless I get them. 

Q. Isnt it a fact that you have seen mail in brown envelopes from time 
to time? A. I certainly do. 

63 Q. And isn’t it true that advertising matter is placed in brown envelopes -- 
A. No, sir. 

Q. Let me finish the question. With a window? A. They are mostly 
white, advertising. 

Q. But there have been times that you have received mail in brown en- 
velopes? A. I don’t get advertisements. 

Q. Do you make it a practice of inspecting the contents of the mail boxes “ 
each morning when you go down to get the mail? A. No,I don’t. I know Mr. 
King gets his check on the 30th and I sometimes know the mail man comes when 
they don’t hear him. 

Q. Do you have a key to Mr. King’s box? A. Why, certainly not. 


Q. Is there any particular reason why you are concerned with the con- 
tents of Mr. King’s mail box? A. Why, certainly not. 
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Q. You also look into the second mail box? There are six? 

MR. BURKA: I object, Your Honor. We are not interested in any of the 

other mail boxes. 

THE COURT: You may ask the question. Go ahead. 

BY MR. PROTAS: 

Q. In other words, you look into the respective mail boxes of the six 
tenants in the morning? A. No, I don’t. I look in mine and Mrs. King’s be- 
cause she is out quite often and I let them know. ; 

Q. What time is the mail delivered in the morning at 723 Seventh Street, 
Southeast? A. We have different times. 

Q. What time is it customarily delivered at your address? A. It all de- 
pends on who delivers it. 

Q. Well, Mrs. Diehl, there must be a customary time that mail is de- 
delivered, which is deviated perhaps on occasion, but what is the customary 
hour of delivery? A. Sometimes we used to get our mail at 8:30. Now, it is 
anywhere from, when we changed the mail man, and we don’t have the same 
man. | . 

Q. Well, I will speak of April 30, 1957. Can you tell us what time the 
mail was delivered? A. Between 8:30 and 9 o'clock. . 

Q. And what time did you go downstairs to checkyour mail? A. Well, I 
generally go down to see around about that time, but he is not always there at 


that time. 
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Q. Well, on the morning of April 30th, did you go down at 8:30? Did you 
go down at 8:30, 9, or 9:30? A. Between 8:30 and 9 o’clock, I went down- 
stairs. 

Q. It could not have been 9:30, could it, Mrs. Diehl? A. No, I don’t think 
it was. 

Q. You are certain of that? A. No, I could not swear that it was 9:30 be- 
cause we had the mail man then and, as I said, he did come early. 

Q. Now, when you went downstairs that morning to get your mail, you 
said you saw a man there; is that correct? A. I did. 

@. Was there more than one person besides yourself and this man in the 
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hallway? A. No, there were not. 


4 A 


Q. How long were you at the mail box? A. Well, I got my mail and gave 
him time to get up the steps. . 4 
Q. It was just a question of opening the mail box, extracting your mail 


B 


and going upstairs, and that would have been a matter of a few moments; is 
that correct? A. Yes. _ 
Q. And you say that Thomas McCoy, the defendant, was the man that you 
_. Observed in the hall? A. It was. 
66 Q. Is that right? A. Yes, that is right. 


MR. PROTAS: Now, will Your Honor indulge me one moment ? : 
BY MR. PROTAS: | we 
‘Q. Now, Mrs. Diehl, did you idertify this defendant strictly from photo- z 
graphs? A. The first time, yes. ' 
Q. And where was the identification made? A. At the Municipal Center. ; 


Q. Now, on the morning of April 30th, when you say you saw Mr. McCoy 
in the hall at 723 Seventh Street, Southeast, did you observe his dress? A. 
How he was dressed ? | 
Q. Yes. A. He had on a black Ivy League shirt, with a yellow stripe, and 
a cap to match it, black with yellow stripes in it. | 
Q. What color pants was he wearing? A. I think they were dark too, but 
I noticed his shirt and cap because they matched. 
Q. How many photographs were you shown at No. 5? Is that where you 
were? A. I didn’t see photographs at No. 5. 
Q. Where did you see these photographs? A. Up here at the Municipal 
_ Center. 
67 Q. No. 5 is the number of the precinct, the police precinct? A. Yes. « 
Q. Whoever showed you the pictures, did they point to any particular 
picture? A. No. It was a lady who showed the pictures. 
Q. Did they show you three or four pictures? A. Well, I think maybe it 


may have been three. I am not sure, 
Q. And then there was a time when you saw the defendant at the 5th Pre- 
cinct ? Isn’t that a fact? A. What is that? 
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Q. There was a time subsequent to the time that you saw the photographs 
that you actually saw McCoy at the 5th Precinct? A. Yes. 

Q. And isn’t it a fact, Mrs. Deal, that you informed the officers at No. 5 
that he looked something like the man you saw in the hall only he combs his 
hair differently ? A. Oh, no, that is wrong. I didn’t say a thing about that. 

Q. You didn’t say anything about the manner in which he combed his hair ? 

_ A. No. | 

68 Q. After you got the mail and went back to Apartment 21, how long a time 
passed before you saw the defendant on the premises or in the premises? A. 
Well, I saw him going out of the building. 

Q. How long a period of time elapsed? A. It gave me time to get some 
water to water my flowers at the window. . 

Q. Would you say that was about ten minutes? A. Oh, no, not ten min- 
utes. I don’t think so. 

Q. What? A.I don’t think ten minutes. — . 

Q. You read the morning mail? A. Yes,I got a letter from my son, which 
I read every time I get it. 

Q. Had you had your breakfast? A. I certainly had. 

Q. And you had to go in the kitchen to get your water? A. To water my 
flowers. 

Q. And the flowers were in the front room? A. Yes, in the front room. 

Q. So possibly 15 minutes elapsed? A. No, it wasn’t 15 minutes. . 

Q. Well, now, can you give us some idea as to how long a period elapsed ? 
A. Well, I went upstairs. I went direct to the kitchen for a glass of water to 

_ water the flowers. Before I stood in the hall to read my letter, before I went 
69 upstairs, which it didn’t take no more than five minutes, really, to get 
that water and water the flowers. 

Q. Who lives on the third floor of that building? Do you know? A. Letus 
see. Well, it is a colored family -- : ee 

THE COURT: It is a question of who lived there on April 30, 1957. 

THE WITNESS: Well, she is supposed to be Rose Garner on one side 
and Mrs. Page on the other, but Mrs. Page is not home in the daytime at all. 
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BY MR. PROTAS: 

Q. Did a Mary Burton live in an apartment on the third floor at that time ? 
A. She lives with her sister, I think, Rose Garner. 

MR. PROTAS: That is all, Your Honor. 

THE COURT: You are finally excused. 

THE WITNESS: I can go? 

THE COURT: Yes, you are free to go home and go to work tomorrow 
morning. 

THE WITNESS: Thank you. 

(The witness was excused.) 

THE COURT: Now, ladies and gentlemen of the jury, we have deliberately 
_ tried to accommodate these three witnesses because they are employed and to 
| 70 save them from coming back tomorrow. 

In the event this case should be the subject of comment in the public 
press, radio, or television, do not read or listen to it, with a view to being in- 
fluenced by anything that you read or see there. Base your verdict entirely 
upon the testimony and keep a free and open mind. Do not permit others to 
talk to you about it, and we will resume with this trial tomorrow morning at 
10 o’clock. . 

I will ask you to report to your jury room behind the court room at 9:45 soyou 
can be checkedin by the clerk. We will now recess until tomorrow morning at 10 o'clock. 

(Thereupon at 4:35 o’clock p.m. an adjournment was taken until 10 o’clock 
a.m. on Tuesday, December 17, 1957.) 


* * * * * * KK 


71 | Tuesday, December 17, 1957 
* * * * * * XX * 

73 RICHARD W. MOORE 
* * x * * * * * 
DIRECT EXAMINATION 


BY MR. BURKA: 

Q. Will you state your full name and identify yourself and tell us your 
assignment? A. Richard Webb Moore. I am a precinct detective attached to 
the 5th Precinct. 
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@. Were you so assigned in April and May of this year? A. Yes, sir. 

Q. Do you know the defendant in this case, Thomas McCoy? A. I have 
had dealings with him before, yes, sir. 

MR. PROTAS: I am sorry. I didn’t hear your answer, sir. 

A. I have had dealings with him before, yes, sir. 

MR. PROTAS: Your Honor, that is not responsive. 

THE COURT: Yes. Ladies and gentlemen, that is not responsive, and 
you are to imply no inference from the expression, dealings before. We are 
only concerned with this one case. He just asked you, Officer, can you recog- 
nize him, can you identify him ? 

THE WITNESS: Yes, sir. 

BY MR. BURKA: a 

Q. Calling your attention to August 16, 1957, was the defendant incarcer- 
ated at the 5th Precinct? A. Yes, sir. WhenI came in about 9:30, I was in- 
formed that -- 

MR. PROTAS: I object. 

THE COURT: You received information. Acting on the information, what 
did you do, officer ? 

BY MR. BURKA: 

Q. Is that 9:30 in the morning or in the evening ? A.In the morning. 

Q. When you were informed that Mr. McCoy was in the 5th Precinct, whom 
did you notify, if anyone ? 

MR. PROTAS: I am going to object to that. This calls for hearsay. 

_ THE COURT: Whom did he notify? That is factual. I will overrule you 
subject to your objection. | 

THE WITNESS: In the case that was being investigated at the time, I noti- 
fied the Postal Inspectors. 

BY MR. BURKA: 

Q. Did there come a time when Inspector Joseph Verant arrived at the 
precinct? A. Yes, sir, he got there about 10 or a little after. 

Q. Were you present when Inspector Verant spoke to the defendant con- 
cerning the offense with which he is now charged? A. Yes, sir. 
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Q. Can you tell us where and when that took place? A. Next to the 
Detective’s Room in the 5th Precinct there is another small room that is used 
by the Civil Defense people, and our office was kindof congested that morning, 
and we went into that room there and talked to him. 

Q. Who was present in the room at that time? A. Mr. Verant, and there 
was another man with him, whoI don’t recall his name, myself, and Mr. McCoy 
was there. 

Q. Do you recall what if anything Mr. McCoy stated about the instant 


_ Offense? A. Mr. McCoy, we talked to him concerning other matters -- 
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THE COURT: No, just this one case. 

THE WITNESS: Yes, sir. And he told us, he said, you have me on this 
one, and I am not going to tell you about anything else, and that is all he said. 
He told us he had got this one and that he had gotten around forty-some dollars 
out of it, I don’t recall the exact amount, but it was in the forty dollars that he 
said he received. 

BY MR. BURKA: 

Q. Do you recall exactly what he stated as to where he got the check and 
how he got it? A. He said he got it out of the box. | 

Q. Did he say who if anyone he turned the check over to, or if he cashed 
it? A. No, sir, I didn’t hear that part of his tale. 

Q. How long were you in the room with the defendant and the Postal 
Inspectors? A. Well, I would not say very long, sir. I left the room to go out 
and pick up a witness and bring her in and have her look at this man. 

MR. PROTAS: I am sorry, but your voice seems to fade away, sir. 

THE WITNESS: I am sorry. I will direct it to you, sir. 

THE COURT: Read the answer, Mr. Reporter. 

(The last answer was read by the reporter.) 

BY MR. BURKA: 

Q. Did you bring the defendant to court for arraignment or was that the 
Inspector? A. No, sir, that was Inspector Verant. 

Q. The only thing you did was to notify Inspector Verant that the defend- 


ant was present at the 5th Precinct? A. Yes, sir. 
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MR. BURKA: I have no further questions, Your Honor. 
CROSS EXAMINATION 

BY MR. PROTAS: 

Q. Mr. Moore, did you say you are a detective in the Metropolitan Police 
Department? A. Yes, sir. a | 

Q. And what was your rank on April 30, 1957? A. On April 30th I was 
a precinct detective. 

Q. A precinct detective? A. Yes, sir. | 

Q. Is that what is known as a plain clothes man? A. Yes, sir. _ . 

Q. Now, you are speaking of the morning of April 30th or May list, 1957, 
when you had this alleged conversation with McCoy and Inspector Verant at 

_ the precinct? A. Come again? 

78 Q. Was it.April 30th or May 1st you are speaking of when you said you 
had a conversation with Mr. McCoy in the presence of Officer Verant? A. I 
didn’t state no such thing, sir. 

Q. When did the conversation take place? A. That was August 16th. 

Q. Now, were you the officer that made the arrest initially? A. No, sir. 
In this particular case, yes. 

Q. Sir? A. Inthis particular case, and the case was booked to me on the 
book. . 

Q. Well, then, the arrest was made the evening of the 15th, wasn’t it, of 
August 15th, 1957, about 10 o’clock that night? A. I don’t know whether to 
answer that or not -- ; 

MR. BURKA: Your Honor, may we approach the bench ? 

THE COURT: Yes, indeed. 

(Thereupon counsel approached the bench and the following occurred:) 

MR. BURKA: I have cautioned the officer to be careful in any questions 
he might ask because the defendant was arrested on a narcotics charge that 


previous night and booked in Municipal Court, and that is why he is being so 


cautious and doesn’t want to say he was arrested prior. 


79 THE COURT: Well, you may ask him, but you are on dangerous ground. 


MR. PROTAS: Well, I am not concerned with the time, not with respect 
A NaN ae ae es, 
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to the narcotics charge. 
(Thereupon counsel resumed their places in the court room and the fol- 
lowing occurred:) 

BY MR. PROTAS: 

Q. Detective Moore, it is a fact that McCoy was placed under arrest the 
evening of August 15th, 1957, at or about 10 p.m.; is that correct? 

THE COURT: Counsel is interested in what day and what hour was the 
arrest, That is all. Just the day and the hour. 

THE WITNESS: It was around -- in fact, I have it right here in my pock- 
et, Your Honor. 

THE COURT: You can refresh your recollection if you wish. 

THE WITNESS: At 10:47 p.m. on the 15th he was arrested by another 
officer, not myself. 

BY MR. PROTAS: 

Q. Isn’t it a fact, Detective Moore, that 10:47 p.m. was the hour that 
McCoy was booked at No.5 Precinct? 10:47 p.m. August 15th, 1957? A. 
In this particular case, he was booked at 11 a.m. on the 16th. 

Q. 1lla.m.? A. Onthe 16th; in this particular case. . 

MR. PROTAS: Would Your Honor indulge me one moment, please ? 

THE COURT: Yes, indeed. 

BY MR. PROTAS: 

Q. You were the officer, were you not, who was assigned to the investi- 
gation of an alleged stolen check from Mr. King, Charles G. King? A. Yes, 
sir, I think on the 30th of April I was assigned to that, or the first of May. I 
am not sure just which one it was now. . 

Q. And he was held overnight in the 5th Precinct; is that correct, sir? 
A. What date was that ? 

Q. The early night of the 15thof August, 1957, and the morning of August 
the 16th, 19572 A. He was held overnight at No. 5 Precinct, from 10:47 until 
he was sent to court the next morning. 

Q. Now, you discussed this check with Mr. McCoy, did you not, at the 


precinct? You discussed the question of a check having been allegedly stolen? 
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A. Yes, sir. . | 

Q. All right. Now, with respect to the check, what conversation took place 
in your presence and in the presence of the defendant McCoy with respect to the 
check? A. Mr. Vanderbilt was there and the other inspector also. 

Q. What conversation with respect to the check took place? A. Mr. Van- 
derbilt did the questioning, sir. I just listened. 

Q. You asked no questions whatsoever? A. I might have said something, 
sir, but if I can’t state the facts, I am not going to say anything. 

Q. All right, sir. Isn’t it a fact, Detective Moore, that the interrogation 
at No. 5 with respect to this check lasted approximately one hour following the 
booking of the defendant? A. No, sir. 

_ .Q. How long would you say it lasted? A. The defendant was not booked 
until he was ready to go to court, sir, in this particular case. 


Q. Were you present later, the same morning of August 16, 1957, at No. 


5 precinct, when the defendant Mr. McCoy was again interrogated by Officer 
Verant? A. I don’t quite make out what you mean, again. 

Q. Were you present on the morning of August the 16th at or about the 
hour of 9 a.m. when McCoy was interrogated by Officer Verant or Inspector 
Verant? A.I think if you recall my testimony, I testified that Mr. Verant 
didn’t get there until after ten. 

82 :  Q. Isee. You were present during that interrogation? A. Some of it, 
yes, sir; not all of it. 

Q. And you don’t recall the conversation that took place between Offi- 
cer Verant and the defendant while you were present with respect to this 
check? A.I didn’t say that, No, sir. 

Q. Well, do you recall it? A.I said Mr. Verant did the asking and the 
talking and I did the listening. 

Q. What was said that you can recall with respect to the check? A. What 
I recall was that when asked about the check, he, Mr. McCoy, said that he had 
taken the check and that he hadn’t signed it or cashed it, but he would not tell 
us who did. That is all I can recall about it. And that he got forty-some dol- 


lars out of it. 
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Q. During this interrogation and in your presence wasn’t Mr. McCoy told 
it would be better for him if he admitted stealing the check? A. No, sir, he 
wasn*t told that. 

Q. Isn't it a fact that you yourself told McCoy that it would be better for 
him to cooperate with the law in connection with the check? A. No, sir. 

Q. You deny that? A. Yes, sir. 

Q. Can you recall now who the third man was that was in the room during 
this interrogation? You said Inspector Verant and yourself, and McCoy, and 
this third man. A. He is a witness in this case. He will be in later. You can 
talk to him. 

MR. PROTAS: All right. That is all, Your Honor. 

THE COURT: You are finally excused, Officer. 

THE WITNESS: Thank you, sir. 

MR. BURKA: This officer is on special detail. May he be excused now ? 

THE COURT: Yes, he is finally excused. 

(The witness was excused.) 

MR. BURKA: Call Mr. King. 

Thereupon 

CHARLES G. KING 
was called as a witness by the United States and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BURKA: 

Q. Sir, speak up in a loud voice so that we may all hear you. Will you 
state your full name and address to the Court and jury? A. Charles Gilbert 
King , 723 Seventh Street, Southeast. 

84 Q. Is that in the District of Columbia? A. Yes, sir. 

Q. What apartment do you live in? A. No. 11, sir. 

Q. Do you know Mrs. Eulah Diehl? A. Yes,I do. 

Do you know what apartment she lives in? A. Right above me. 


Q. 
Q. Do you work, sir? A. No, sir, I am unemployed. 
Q. 


How do you support yourself? A. From my compensation check. 





27 


Q. What type of compensation check, sir? A. Disability from the Army. 

Q. What day is this check usually -- 

MR. PROTAS: I believe that we would all benefit if you would speak just 
a little slower, sir, if you don’t mind. Thank you. 

BY MR. BURKA: 

Q. What day of the month does your check usually arrive, sir? A. Upon 
the last day of the month. 

Q. How long have you been receiving this disability check? A. Approxi- 

__ mately twelve years. 

Q. What is the amount of that check? A. It was when it disappeared, it 
was $125.55. 

Q. $125.55? A. Yes, sir. 

Q. Sir, calling your attention to the 30th of April of this year, were you at 
that time living at the premises which you have described? A. Yes, sir. 

Q. And did Mrs. Diehl notify you that your check was in the mail box ? 
A. I think she did, sir. 

MR. PROTAS: I am going to object to that. 

THE COURT: Well, that has hearsay qualities. I will sustain the objection. 

BY MR. BURKA: 

Q. Did there come a time, sir, that you went to your mail box in the 


apartment to see if your check was there or to retrieve your check? A. Yes, 


sir. 

Q. What time was this on the morning of -- 

MR. PROTAS: Your Honor, this calls for a conclusion. 

THE COURT: No, that is factual. The man stood and saw or did not see. 

MR. PROTAS: Well, he said, You went to the mail box. He said, you 
went to the mail box to get your check. | 

THE COURT: Did there come a time when you went there for a purpose, 
to-wit, to get a check? Go ahead. Let us get along. 

BY MR. BURKA: | 

Q. What time was it? A. Between 8 and 9 o'clock in the morning. 

Q. When you arrived at your mail box, what did you see, sir? A. I saw 
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the check in there, sir. 


Q. Was your mail box locked or unlocked? A. It was locked in, sir. 


Q. How do you know that was your check, sir? A. Well, I have been 
getting them long enough to know, sir. 

.Q. What could you see? We were not there. We can only be there 
through your eyes. Will you tell us what you saw? A. You see, in this mail | 
box, it nas got little slots, and you can see, the way the check was facing me, 
you could see it was green. It was my name on it, see, and it was my check, 
and that was the only letter in the mail box. 

-Q. Did you unlock the mail box and take the check out? A. No, sir. 

Q. What did you do? A. I went back in to get the key. 

Q. Who had the key? A. The key was in the bedroom on the oldest boy’s 
bicycle. . 

_ Q. Well, did there come a time when you returned to your mail box? A. 
Yes, sir. 

Q. How much time elapsed between the time you went to get the key after 
seeing the check and the time you returned to the mail box? A. I will say 
approximately five minutes, sir. 

Q. When you arrived back at the mail box, what happened? A. It was 
broken open; the check disappeared. 

Q. How do you mean, broken open? A. The lock was broken, just like 
someone would take a screw driver or a knife or something and stick it in and 
pry it open, and the lock was broken. 

Q. Does this mail box open from side to side, like this door, or do you 
lift it up? A. You life it up, toward you, sir. 

Q. Where the handles broken? A. No, sir, uct the lock. 

Q. Did you see anyone in the hall? A. Yes, sir. 

Q. Do you see anyone in the courtroom this morning -- A. I seen the 
back of a man. I was about two feet from him. He was standing facing the 
door. That is about two feet from my mailbox. 

Q. Did you ever see his face, sir? A. No, sir. 

Q. And when did you see this man? A. WhenI first went out to see if © 
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my check was there. 


Q. Can you describe his physical appearance from what you saw then? 


A. I will say he was about 5 feet 8, approximately 9. I will say he weighs 
about 160 or 170 pounds. | 

Q. Was he white or negro, sir? A. He was colored, sir. 

Q. Do you recall what he was wearing? A. He had one of those caps 
with a buckle on the back, and I am pretty sure he had like an army jacket on. 
In other words, I don't pay too much attention to people in that apartment be- 
cause they come and go all the time. 

Q. Did you see where that person went that you saw in your apartment ? 
A. Well, I will describe it this way, sir. Just as soon as I seen my mail box 
was open, I went back into the kitchen and opened up the window, and seen my 
wife was out there, and she was supposed to be hanging up clothes, and this 

_ same man, what I saw his back, I saw him getting into a car. 

Q. What kind of car, sir? A. I think it was about a 47 Oldsmobile. 

Q. Do you recall the license number of that car? A. I think it was 
GW-863. | 

Q. All right, sir. What happened after that? A. Well, as soon as my 
wife came around, I said: ‘You didn’t leave the mail box open?’? And she 
said, ‘‘No.’’? I said: ‘‘Somebody broke into it then; you better call the police.’’ 

Q. Did you call the police? A. She called the police right now. 

Q. That was in your presence? A. She went right down the street and 
called the police, and the police arrived, I will say, between 15 and 20 minutes 
after that in a squad car, and me and the police -- I got in the squad car and 
we drove all around the vicinity trying to locate this car, which we never did 
find. And I notified the Postal Inspectors and stopped payment on the check. 

Q. Did there come a time when you spoke to Inspector Verant of the 

90 Post Office Department? A. Yes, sir, he came up there and looked at 
the mail box. 

@. When was that? A. That was the same day. I will say, maybe I am 
wrong about the time, but I will say between 11 and 12 o’clock. 

Q. Did you describe to him the person you had seen in the foyer? A. Yes. 
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Q. Did you give him a description of the car and the license place? (sic) 


Q. Had you given anyone permission to take your check, sir? A. No, sir. 

Q. Did you ever cash that check of April 30th? A. No, sir. 

Q. Sir, I show you a photostatic copy of a check, dated April 30, 1957, 
payable to you, payable to the order of Charles G. King, 723 Seventh Street, 
Southeast, Apartment 11, Washington, D. C., and on the back is the signature 
Charles G. King. I will ask you to examine that and tell me whether that is 
your signature. A. No, sir. | 

Q. Have you ever been in the Jumbo Liquor Store? A. No, sir. 

MR. BURKA: I have no further questions of this witness, Your Honor. 

CROSS EXAMINATION 

BY MR. PROTAS: 

Q. Mr. King, you occupy apartment 11 on the first floor; is that correct? 
A. Yes, sir. 

Q. AndI believe you said Mrs. Diehl occupies the apartment -- A. 
Right above me, on the second floor. 

Q. Is that right? A. Yes. 

Q. She is on the second floor. A. Yes, sir. Right above me. 

Q. And the mail is delivered in the morning? A. Yes, sir. It depends 
on the mail man. In fact, it comes at all hours, between that and dinner time. 

Q. And on the morning of April 30th the mail was delivered at your ad- 
dress between the hours of 8 and9a.m.? A. Yes, sir. 

Q. And with respect to your own mail, are you the only one that goes to 
the box to get mail? A. No, sir. 

Q. Who else? A. My wife, sir. 

Q. Have you assigned the task to anyone, other than your wife and your- 
self, with respect to checking on whether there is mail in your box? A. No, 
sir. 

Q. In other words, you depend upon yourself and Mrs. King to get mail? 
A. Yes, sir. There is a time Mrs. Diehl will look for her mail and if we are 


not right there, she will knock on my door and say that there is mail in the box. 
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Q. You mean, that particular morning ?: A. Well, I won’t say she did that 
particular morning, sir. | 

Q. Do you have a janitor in the building, sir? A. No, sir. | 

Q. Well, is there anyone who tends the furnace, cleans the halls, and 
the like? A. Engineers. They got a regular boiler roon, sir. 

-Q. How many engineers are employed in the -- I understand this is a 
Government project, isn’t it? A. Yes, sir. . 
Q. And there are many apartment buildings in this project? A. Yes, sir. 
_Q. And there are a great number of persons employed as maintenance 
men, engineers, janitors, and the like; is that correct? A. Well, there is not 
too many, sir. 

Q. Well, you don’t necessarily have the same individual clean the halls ~ 
and tend the furnace each morning ? It could be one of several? A. Well, sir, 
they don’t clean the halls; not very often. 

.Q. Well, when it is cleaned, it could be one of several? A. Well, I will 
say two orthree. _ 

Q. By the way, do you use glasses? A. No, sir. 

Q. Do you have anything on your person today bearing your signature ? 
A. Yes, sir. | 

Q. What is this? A. That is my Army discharge, sir. 

Q. Do you have anything more recent than this, such as a driver’s li- 
cense, or a Social Security card. <A. Yes, sir. 

Q. Do you know where the Jumbo Liquor Store is located? A. No, sir. 

Q. Are there any lights in the hall? A. Yes, sir. 

Q. Inyour premises, sir? A. Yes, sir. 

Q. How many lights are there? A. There is one on each pisivora. 

Q. There are two platforms? A. Three. 

Q. Three platforms? A. Yes. 

Q. Would you say that they are bright lights or dim lights, or what? A. 
Well, ordinary lights, sir. 

MR. PROTAS: That is all. 

THE COURT: You may be finally excused. 


* * * * * * * * 
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MARGARET KING 


* * *+ * * * * 


DIRECT EXAMINATION 
. * * * * * &K* KX 
95 BY MR. BURKA: 
Q. Are you the wife of Charles G. King? A. Yes,I am. 
Q. Do you live at 723 Seventh Street, Southeast, Apartment 11? A. Yes. 
Q. Were you living there on April 30th of this year? A. Yes. 
Q. On that date, did you have occasion to remove a check, your husband’s 
compensation check, from your mail box? A. No, I didn’t. 
Q. Have you ever seen that check dated April 30th? A. The only time 
I saw the check was when the Postal Inspector showed it to us and it had been 
signed and cashed. I hadn‘t seen it before that. 
Q. Did you cash that check? A. No, I didn’t. 
Q. Did you authorize anyone to open the mail box and remove that check ? 
A. No. 


96 JOSEPH VERANT 
* * * * *x* * %*« * 
DIRECT EXAMINATION 
BY MR. BURKA: 
Q. Inspector Verant, will you state your full name? A. Joseph A. Verant. 


Q. You are a Postal Inspector for the Post Office Department of the United 


States Government; is that correct? A. That is correct. 

Q. How long have you been a member of the Post Office Department as a 
Postal Inspector, sir? A. A little over 15 years. 

Q. Did you have occasion to be assigned to the investigation of an alleged 
theft from a mail box of a'compensation check to Charles G. King? A. I did. 

97 Q. Did you have occasion to go to the premises in which Mr. King lived 

on April 30th of this year? A.I did. 

Q. And as a result of information received from Mr. King and anyone else 
in that area, would you tell us what you did, sir? A. Actually, Mr. Burka, we 


33 


got a call in my office, a complaint, on the morning of April 30th, to the effect 


that a letter containing a United States Treasurer’s check, addressed to Mr. 
King, had apparently been in the mail box at his address and that the mail box 
had been broken and that the check was now gone. As a result of the call we 
went toward the address. We also had information in the complaint that a 
gray car, with D. C. tags, GW-863, was involved, and that a man answering a 
certain physical description was in the premises about the time that the check 
had been noted in the box and was gone, and was seen approaching the car, as 
I have described, and left the area. 

The description and the occurrence was furnished me as information along 
with the complaint. In company with my investigative aides we drove in the 
direction of the address. | . 

Q. Who was that investigative aide, sir? A. At that time, Mr. Browning, 

A. W. Browning, who is here, and we proceeded southeast from my office 
in Mr. -- in one of the investigating aide’s car, and we spotted in the 300 block 
of E Street, Southeast, this automobile, that is, the gray auto bearing D.C. 
tags GW-863. In the car at that time were two men. 

Q. Do you see either of those two men present, sir? A. Mr. McCoy was 
one of the gentlemen in the car. 


BY THE COURT: 
Q. Is he one of the men sitting at the trial table? A. Yes, Your Honor. 


Q. Which of the three? A. He is the third gentleman, the one with the 


white sport shirt. 
THE COURT: Let the record show he has identified the defendant. 


BY MR. BURKA: 

Q. All right, go ahead. A. Now, Mr. McCoy was in the car with another 
gentleman, but prior to making this run in the car we called the Police Head- 
quarters for a check on the owner of the automobile, and we learned that it 
was registered to one Anderson Jones. 

We pulled up behind this automobile and parked to see or watch what would 
happen. Nothing did happen. So we approached Mr. McCoy and the other gen- 
tleman in the car and asked them who owned the car, and he says, ‘‘Well, Ander- 


son Jones; who are you ?”’ 
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Mr. McCoy identified himself and the other gentleman identified himself, 
and neither of them was Anderson Jones, and they hadn’t seen him for a while. 
We then went back to our car, and McCoy and the gentleman he was with went 
into a house across the street. 

Q. Sir, what time was it that you saw McCoy and the other person in this 
car? A. It was between 10 o’clock and 11 o’clock in the morning, and I don’t 
know specifically what time it was, but we were sure that neither of them was 
Anderson Jones, according to the description that we had from the Police Head- 
quarters as to the owner of the car and as recorded for him on the driver’s 
records. 

Q. Had you identified yourself to Mr. McCoy? A. We told him -- I told 
him I was a PostalInspector. Subsequently McCoy and the gentleman that was 
with him went into this house on the north side of the 300 block of E Street, and 
we felt then perhaps we should talk further with them. So after knocking on 
the front door, we were refused admittance. In fact, the gentleman who answered 

_ the door, locked it. It was a screen door. So we felt that we would come up with 

100 nothing of consequence if we were to be so greeted, and so we proceeded 
around the block in the car, and again met Mr. McCoy and the gentleman that we 
first met. We asked them for identification, if they, as they alleged they were, 
the persons that they had previously identified themselves to be. 

So Mr. McCoy showed me his driver’s permit and the other gentleman 
showed me a paper, and we made a record of it. 

Q. Do you recall the name of the other person? A. Jacobs. 

Q. Do you recall his first name? A. LeRoy. 

Q. Allright. Please continue. A. So they wanted to know what it was 
all about, and we said that it had to do with the mail, of course, but that we 
wanted to get hold of Anderson Jones. The two gentlemen then left us, going 


up the street, and got into an automobile a little further north on 4th Street. 
Q. Did they ever state to you what they were doing in Jones’s car? A. 
They said that they -- that Jones had let them have the car. We were not sure 
101 at that time of anything, except the record showed it belonged to Jones, 
and we went back and set on the gray Oldsmobile with the GW-868 license. 
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Q. That is, you kept it under observation? A. That is correct. And within 
about an hour a man came up to it, and we approached him, identifying miteebcey: 
and he identified himself as Anderson Jones. And I asked him where he had been, 
and he said, ‘‘Well, he wasn’t around since. last night.” And I said: ‘well, who 
has been using your car?’’ And he says, ‘‘Well, McCoy.”’ 

MR. PROTAS: Well, Your Honor, if this conversation didn’t take place in 
the presence of the defendant -- a. 

ig THE COURT: That is hearsay. Ladies and gentlemen of the jury, one of 

the rules of law is that unless the defendant is present to either admit or deny 
a statement made in his presence by another, a statement made out of his pres- 
ence is not binding upon him. So disregard the: statement of one Anderson Jones 
that McCoy had been using his car. It is not competent evidence. 

BY MR. BURKA: 

Q. Did you have occasion to see the defendant McCoy again? A. I did. 

102 Q. When was that, sir? A. On August 16, 1957, at No. 5 Precinct. 

Q. Did you look for him at any time between April 30th and August 16th? 
A. Oh, yes. 

Q. But you didn’t find him? A. That is correct. 

Q. When were you notified that the defendant was at No. 5 Precinct? A. 
Some time between 9:30 and 10 o’clock on the 16th of August. 

Q. Did you go to No. 5 Precinct? A. Immediately. | 

.Q. What time did you get there, if you can recall? A. Oh, I would say 
it was approximately 10:15, 10:20. 

Q. Do you recall who notified you the defendant was at the precinct? A. 
I believe that we got the call from Lieutenant Powell through my office. I am 
not sure. 

Q. That is Lieutenant Powell, the Chief of Detectives at No.5? A. Yes, 
that is right. But it was Lieutenant Powell in charge of the precinct at the 
time, and whether he called -- I didn’t answer the phone -- and whether he called 


or some officer for him, I don’t know. 
103 Q. Would you tell us what transpired when you got to the precinct? A. 
When I got to the precinct, I was notified that McCoy was upstairs, and naturally 
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I asked when I might be able to talk with him. And they said, ‘Well, we will 
find a room for you,’’ which they did in a very short time, and I went into the 
room, and at that time Officer Moore joined me and an investigative aide, 
Browning, was in the room with McCoy, Moore and myself. Mr. McCoy was 
seated at a table then. | 

Q. Do you recall what time this was? A. Approximately 10:30, 10:35, 
and within a period of several minutes, after talking with Mr. McCoy and 
reacquainting myself with him -- | 

Q. What do you mean, reacquainting yourself, sir? A. I mean, recall- 
ing to his attention the fact that we had previously met, as I described. 

Q. Did he acknowledge that meeting? A. Yes, he did. And I told him 
what I had to question him about was a United States Treasurer’s check, which 
had been in a letter, and I exhibited to him a photostatic copy of that check; 

_ and asked him whether or not he had taken it from the mail box. 
104 At first he declined to make any statement, but he then admitted that 
he had taken it. 

Q. How long between the time he declined and the time that he made this 
admission? A. Not more than three or four minutes. 

Q. Did you threaten him during this period of time, or beat him, or 
promise him anything? A. No, sir. 

Q. Continue, please, and tell us what he stated in regard to this particu- 
lar check? A. Simply that he had taken it, had taken the check from a letter 
that he obtained from the mail box, from the addressee’s mail box. 

Q. Sir? A. From the addressee’s mail box. 

Q. Continue. A.SolI left the room immediately and called Mr. Conliff 
of the United States Attorney’s office. 

-Q. Don’t tell us what transpired, but as a result of that conversation, 
what did you then do? A. We then notified No, 5 that we were taking McCoy 
with us, and we put the cuffs on McCoy and me, and we sat in the back seat 


of Mr. Browning’s car and immediately proceeded from No. 5 Police Precinct, 


via Pennsylvania Avenue, to the United States Commissioner. 
105 Q. That is in this building? A. That is in this building, yes. 
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Q. Now, sir, do you recall what time you left the precinct? A. It was 
about 11 o’clock, Mr. Burka, as best I can remember. 

. Q. How long did the trip to the Court House take? A. About ten or 
twelve minutes, and en route we talked further with Mr. McCoy, and he in- 
dicated then he was sorry for what he had done, that actually what happened, 
he gave the check which he obtained from the stolen letter to LeRoy, and that 
after he had done so -- | 

Q. Did he further identify LeRoy ? Before you goon. A. No, not any 
more than by name, but that after he had done so, he repented and he wanted to 
retrive it from LeRoy. But when he next saw LeRoy, he learned that the check 
had been negotiated. So I asked McCoy how much he realized or benefited 
from the negotiation, and he said approximately $40 to $43, which he used 
for living expenses. 

Q. When he said LeRoy, did you take that to mean LeRoy Jacobs? A. I 
did. 

Q. Are you presently looking for LeRoy Jacobs? A. We are. 

106 Q. What happened when you arrived at the Court House? A. I made a 
notation of the conversation that we had in the car. 

Q. Did you take the defendant before any person here in the Court 
House? A. I did; before the United States Commissioner, Mr. Splain. 

MR. BURKA: I have no further questions of this witness, Your Honor. 

CROSS EXAMINATION 

BY MR. PROTAS: 

Q. Inspector Verant, you interviewed McCoy at the 5th Precinct on the 
morning of August 16, 1957; is that correct? A. That is correct. 

Q. And when you met with McCoy in this interrogation room and Officer 
Moore or Detective Moore was present, and your investigative agent was 
there too; is that correct? A. That is correct. 

Q. Isn’t it a fact that you said to McCoy: ‘So now they finally have you; 
I have been wondering where you were ?”’ Isn’t that a fact? A. It is a very 
surprising recollection, but I don’t know the exact words, sir. 

Q. Well, words in the form of the same sentence? A.I would say so, 


107 substantially. 
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Q. And you said, ‘Well, now, let us sit down and talk about the check ?” 


A. Well, are you quoting me, or is that just in substance ? 

Q. I am trying to quote you substantially. I could not use your exact 
words. A. I could not either. | 

Q. Is that substantially correct? A. Yes, sir, that is. After being sure 
that he knew who I was. 

Q. Now, I want you to tell me in your own words what you said, if any- 
thing, to McCoy and what McCoy said to you, if he said anything at all, with © 
respect to this alleged stolen check during the time that you were interrogating 
him. A. As best I can remember, sir, I took the photostat of the check in 
question -- } 

Q. Now, is that Government Exhibit 1, Inspector Verant, for which 
counsel for the Government and counsel for the defendant have stipulated and 
agreed that this photostat might be substituted for? A. Well, this is not the 
exact copy. I have the copy with me. 

| Q. We stipulated that this will serve the same purpose as the exact 
photostatic copy of the check, A. Except, sir, that in connection with my photo- 
108 stat, at the time that he made his admission, I asked him if he would not 
simply initial that copy and date it, and he declined to, but I says: Then I will 
do it in your presence. 

Q. Well, is this the photostat? A. No, I have it in my briefcase, but that 
is a copy of the original check. _ 

Q. Now, will you continue on and relate to His Honor and to the ladies 
and gentlemen of the jury exactly what transpired at the time of your interro- 
gation of this defendant, what you said to him and what he said to you? A. I 
believe that I first asked him how he felt. 

Q. What ? A. How he felt. 

Q. Yes. What do you mean, how he felt? Physically, or mentally? A. 
Physically how he felt, and he said he was all right, and I asked him if he 
wanted a cigarette. 

MR. PROTAS: One moment, please. Would you mind approaching the 
bench ? 
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(Thereupon counsel approached the bench and the following occurred:) 

MR. PROTAS: This has nothing to do with the case as such, but I think 
it is being fair to the defendant. The defendant has no undershirt on, and he 
has a sport shirt, and the room is cold, and the jail has not provided him with 
a sweater, and I think the man is plain cold sitting there. 

109 THE COURT: What do you propose to do? 

MR. PROTAS: I was going to ask if there might be some sweater or 
coat around in the court house that he can use.. 

THE COURT: We will do it during the recess. I will ask the Marshal to 
see what he can do. . 

MR. PROTAS: It is cold where I am sitting, Your Honor. 

THE COURT: We will take care of that during the recess. 

(Thereupon counsel resumed their places in the court room and the 


following occurred:) 
BY MR. PROTAS: | 
Q. Will you continue, Inspector Verant ? You asked him how he felt? A. 


He said all right. I offered him acigarette, and he declined. ThenI told him 
that I was there to talk about the check, a letter that had contained a check and 
did he have anything to say. And he said, No. AndI says, Well, we are satisfied now 
that he is a proper suspect in the case as the person who stole it, and I told him 
how we came by that conclusion. And he says: in effect, that, well, he is respon- 
sible. So I asked him where he had been from the time that I had seen him on 
April 30th until I saw him there at the precinct, and he said he had been out of 
the state, and I said, Would that have been in Ohio? And he said, Yes. 

110 Then I told him that I was going to talk with an Assistant United States 
Attorney as to how we should next proceed, and that I would be right back. 

I did ask him at that time if he would initial the photostat of the check for 
future reference and identification, and he says: I won’t sign or I won’t write 
anything. 

I said: Well, then, I will, and I made the endorsement, and Mr. Browning 
and Detective Moore also initialed the photostat of the check that I had talked 
about with Mr. McCoy. We had no further conversation; not much more, It 














40 





was inconsequential until we were in the automobile, as I explained. 





Q. Now, didn’ you ask him to do something for you while you were in- 





terrogating him? A. I asked me (sic) if he would give me some specimens 
of his handwriting. | 
Q. Didn’t you tell him, Inspector Verant, that he better damn sight do 
it? A. No, sir. | 
111 Q. Sir? A. No,sir. 
Q. Didn’t you as a matter of fact, hand him some cards, approximately 





10 by 5, with names written or printed on this form, beginning, say, with 
Adam, through the letter V of the alphabet? A. No, sir. 

Q. You gave him no cards and asked him to write no names on the 
cards? A. None whatsoever. 

Q. Is it that you don’t recall or that it didn’t happen? A. I did not give 
him. . . 

_ Q. Well, let me ask you this, Inspector Verant: If you didn’t give it to 
him, did someone in your presence hand him this 10 by 5 card with these 
names printed or written on the side, and he was instructed to copy the names 
in longhand? A. That could have been done while I was on the telephone in 
the other room, but it was not in my presence. 

Q. Did you have a warrant for this man’s arrest? A. No, sir. You 
mean at the precinct ? 

Q. Yes. A. No, sir. 

Q.. And the interrogation lasted, all this took place over a period of three 

112 or four minutes; is that correct? A. They key questioning, yes, sir; not 

much. I would say it didn’t last five minutes, 

Q. And you took him in the automobile, hand-cuffed? A. That is right. 

Q. To the Court House, this Court House? A. To the U.S. Commis- 
sioner in this building, yes. 

Q. And during the trip from the 5th Precinct to the Court House the 
interrogation continued? A. That is correct. 

Q. Now, I want to know what was said by you to him and by Mr. McCoy 
in response or by any other officers who were in the car who conducted any 
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interrogation. A.I talked with him. 

Q. What? A. I talked with him. 

Q. Tell us what transpired during that automobile trip. A. He volunteered 
the information that he was sorry and that he -- 

Q. There was no question propounded to him before he volunteered? A. 
No, sir. 

Q. Everybody was silent but McCoy? A. I would say that there was no 


question, in response to your question, there was no question, but he said, I 
|| 118 told him that I felt that he wasn’t alone in this, and he then said that he 
| 


was sorry that it happened, and that he had wanted to get the check back; and 
I asked him: Would that be from LeRoy? And he said, Yes. But he says: 
When I got to him it had already been cashed. Sol asked Mr. McCoy, I said: 
What did you get out of it for your trouble? And he said $40 or $43. I said: 
What did you use it for? He said: For my personal needs. 


| 
I, 


Q. Inspector Verant, would you please describe the mail box at the 
premises 723 Seventh Street, Southeast, from which the check was allegedly 
stolen? A. It is an authorized -- 

Q. Mail depository ? A. Mail depository of the apartment type. 

Q. Will you describe the front of the individual box, because I assume 
that the front of each box is the same. Now, for example, Mr. King’s box? 
A. That is right. 

Q. What was the appearance of it? A. It had been dented and scratched. 

Q. I mean, physical appearance, other than the fact it had been dented ? 
A. Brass colored. 

114 Q. Sir? A. I don’t remember that it was anything but brass colored. 

Q. Brass colored? A. Yes. 

Q. Any apertures, openings or slits, or anything of that kind? A. I be- 


| 


lieve there were. It was an authorized depository. 

Q. Well, you are a Postal Inspector. You see any number of mail boxes. 
A. That is the problem. I see hundreds of thousands of them. 

Q. Yes, sir. A. But this box was damaged. 

Q. I am not speaking about damage. I am speaking about physical ap- 
pearance of an undamaged mail box at 723 Seventh Street, Southeast. A. Iam 
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trying to think of the brand name. I don’t know the exact description of the 
apertures, but it was an authorized mail box. . 

Q. How did you know it was an authorized mail depository? A. Well, 
I don’t remember whether it was a Kielson make, or some other. There are 
a half dozen makes. I don’t recall, sir. 

115 Q. Well, leave the make out, whether it was a Cutler or some other brand. 
You describe the face of any individual box. A. Well, the bottom portion is 
that part that is used by the tenant or box holder. The top portion has the master 
door which contains our lock, used by the carrier, or opened by the carrier for 
service. : 

Q. The whole front comes down? A. That is correct. 

Q. So he can sort the mail into the individual slots? A. That is 
correct, | 

Q. Now, the face of the individual mail box, when you life up that portion 
that you lift up, the door that you would lift up to take the mail out, can you 
describe the door, sir ? A.Itis simple. It has a lock assembly at the bottom 
portion, and about that far from, perhaps five or eight inches from the bottom, 
a provision for the insertion of the key into the lock, and you simply turn the 
lock and the tongue slips up from the keeper at the bottom. 

Q. And the door opens? A. And the door opens upward. 

Q. And that is all there is to it? A. That is all there is to it, 

116 Q. Now, on the morning of April 30th, following the report of an alleged 
theft from Mr. King’s mail box, you went to his home some time around 10 
o’clock in the morning, I believe. A. It was after that. I didn’t go to that home 
that morning. | 

Q. But you did go to that home some time during that day, Mr. King’s 
home? A. I didn’t. 


Q. Mr. King’s home? A.I didn’t. 

Q. Didnt I understand you correctly, sir, that after you made an investi- 
gation of this alleged theft that you and your investigative officer got in your 
car and tried to locate this gray automobile ? Or did I misunderstand you? A. 
Oh, that is correct, but I didn’t go to that house that day. 





« 
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Q. Didn’t you interview Mr. King and Mrs. King? A. Not that day. 

Q. When did you interrogate them? A. It was several days later I 
talked with Mrs. King. 

Q. And you were looking for an automobile of a certain denceition, 
the nature of which had been furnished you over the phone? A. That is cor- 
rect. . 

117 Q. Now, how many people were there in the car that you finally lo- | 
cated in the morning or the afternoon of April 30, 1957? A. To begin with, 
there were two. 

Q. Yes, sir. A. Mr. McCoy was one of them. . 

-Q. Who was driving, if you know? A. The car was standing still, and 
he was behind the wheel, He was in that portion of the front seat. 

Q. Was this a two-door or a four-door car? A.I don’t remember. I 
don’t know if I made any notes on that point, either. 

Q. Was it a Ford or a Chevrolet? A. No; it was an Oldsmobile. 

Q. An Oldsmobile? A. Yes. 

Q. And do you recall how Mr. McCoy was dressed when you drove up 
in back of his car and got out to speak to him after you identified yourself 
as a United States Postal Inspector? A. He had on a summer shirt, a sport 
shirt, and I don’t (sic) whether it was predominantely dark with 
white trimming, or whether it was white with -- it was a sporty shirt, and 
he had a cap. He had dark glasses on the first time I saw him. 

118 THE COURT: Are you likely to be extended in your cross examination ? 

» MR. PROTAS: I am almost through, Your Honor. 

THE COURT: We will wait then rather than to take the recess now. 
MR. PROTAS: Your Honor, I would appreciate a recess to give me an. 





opportunity to confer with the defendant for a moment. 

THE COURT: Very well. Ladies and gentlemen, we will take our morn- 
ing recess at this time, and for counsel’s information the temperature in the 
room is 72 degrees. Since you have not finished your testimony, Inspector 
7 Verant, do not discuss it with anyone. 

(Thereupon a short recess was had.) 
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THE DEPUTY MARSHAL: The witness does not answer, Your Honor. 

MR. BURKA: I don’t know what could have happened to the witness. 

THE COURT: See if he is in the hall. 

MR. BURKA: I am embarrassed, but I don’t see him in the hall, I 
didn’t excuse him. 

THE COURT: Well, there are other matters I can attend to. I am going 
to ask the jury to retire. There is a matter of law I want to take up with 
counsel, 

119 (Thereupon the jury left the court room.) 
THE COURT: The witness, Inspector Joseph Verant being temporarily 


absent, may I inquire of counsel, so as to conserve the time of counsel and 


the Court, does the Government have any other testimony after this witness ? 

MR. BURKA: Yes, Your Honor, we will. I have checked a few more 
cases, and I will call the Secret Service agent for brief testimony, but that 
will be all. 

THE COURT: What would be the substance of his testimony ? 

MR. BURKA: That he interviewed the defendant three days after ar- 
raignment, at the jail, and the defendant admitted to him substantially what 
Inspector Verant testified about. 

THE COURT: And I assume that is the Government’s case ? 

MR. BURKA: Yes, Your Honor. 

THE COURT: Now, are there any motions ? 

MR. PROTAS: Yes, there are, Your Honor. 

THE COURT: You know the background of the Government’s case, and I 
am just using the time to advantage. 

MR. PROTAS: ShallI proceed, then, Your Honor ? 

THE COURT: Yes, go ahead. 

MR. PROTAS: The first thing I would like to call to your Honor’s atten- 

120 tion, if I may, is the first count of this indictment. 

THE COURT: The first count does not give me any trouble, but I will 
hear you fully on it. 

MR. PROTAS: With respect to the first count, the defendant was teed 
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with having in his possession a check that he knew was stolen. I respectfully 

" submit, Your Honor, that there has been no testimony produced in court which 
substantiates the charge that the defendant had a stolen check in his possession, 
and that he knew that the check in his possession was a stolen check. 

As a matter of fact, if anything at all has been established, if I can con- 
cede for the sake of argument that anything has been established, it is that 
someone stole a check, and that someone at first blush appears to be LeRoy 
Jacobs, but there is no proof that even establishes that. 

: On the point, I respectfully submit the Government has failed to sub- 
stantiate its charge. | 
With respect to the third count, and I am not omitting the second count, 
but there is a grave question in my mind as to whether that count can stand at 
all. Mr. Eisenman, Ben Eisenman, testified on the stand that he is employed 
in David Kaplan’s place of business as a salesman. He admitted that David 
Kaplan is his father-in-law. He was asked on cross examination whether he 
> and his father-in-law are in business as partners, and he said, No, there is 
121 no business relationship between them whatsoever, other than an em- 
ployer and employee. It is a mere employer and employee relationship. The 
one who has been defrauded, if anyone has been defrauded, would have been 
David Kaplan. 

THE COURT: I wonder if you and I are seeing eye to eye on this count. 
This is not obtaining money by false pretense where you need a showing of 
fraud. It is merely a charge in line with the statute that the defendant had in 

» his possession this check and that that check had been stolen from an author- 
ized depository? Now, where does fraud enter into that charge ? 

MR. PROTAS: Are you speaking of the third count ? 

THE COURT: Oh, are you in the third count ? 

MR. PROTAS: Yes, I was in the third count. I am sorry. 

THE COURT: Let us do this with regard to the first count. Is there any- 


thing you want to say about that? 
MR. PROTAS: Yes. I said that there has been a total failure of proof 
ie to establish with respect to the first count that the check had been stolen and 
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THE DEPUTY MARSHAL: The witness does not answer, Your Honor. 

MR. BURKA;: I don’t know what could have happened to the witness. 

THE COURT: See if he is in the hall. | 

MR. BURKA: I am embarrassed, but I don’t see him in the hall, I 
didn’t excuse him. 

THE COURT: Well, there are other matters I can attend to. I am going 
to ask the jury to retire. There is a matter of lawI want to take up with 

. counsel, 

6-119 (Thereupon the jury left the court room.) 

| THE COURT: The witness, Inspector Joseph Verant being temporarily 
absent, may I inquire of counsel, so as to conserve the time of counsel and 
the Court, does the Government have any other testimony after this witness ? 

MR. BURKA: Yes, Your Honor, we will. I have checked a few more 
cases, and I will call the Secret Service agent for brief testimony, but that 
will be all. 

‘THE COURT: What would be the substance of his testimony ? 

MR. BURKA: That he interviewed the defendant three days after ar- 
raignment, at the jail, and the defendant admitted to him substantially what 
Inspector Verant testified about. 

THE COURT: AndI assume that is the Government’s case ? 

MR. BURKA: Yes, Your Honor. 

THE COURT: Now, are there any motions ? 

MR. PROTAS: Yes, there are, Your Honor. 

THE COURT: You know the background of the Government’s case, and I “ 
am just using the time to advantage. 

MR. PROTAS: ShallI proceed, then, Your Honor ? 

THE COURT: Yes, go ahead. 

MR. PROTAS: The first thing I would like to call to your Honor’s atten- 

120 tion, if I may, is the first count of this indictment. 
THE COURT: The first count does not give me any trouble, but I will 


hear you fully on it. 
MR. PROTAS: With respect to the first count, the defendant was ince 
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with having in his possession a check that he knew was stolen. I respectfully 
submit, Your Honor, that there has been no testimony produced in court which 
substantiates the charge that the defendant had a stolen check in his possession, 
and that he knew that the check in his possession was a stolen check. 

As a matter of fact, if anything at all has been established, if I can con- 
cede for the sake of argument that anything has been established, it is that 
someone stole a check, and that someone at first blush appears to be LeRoy 
Jacobs, but there is no proof that even establishes that. 

On the point, I respectfully submit the Government has failed to sub- 


stantiate its charge. . 
With respect to the third count, and I am not omitting the second count, 


but there is a grave question in my mind as to whether that count can stand at 
all. Mr. Eisenman, Ben Eisenman, testified on the stand that he is employed 
in David Kaplan’s place of business as a salesman. He admitted that David 
Kaplan is his father-in-law. He was asked on cross examination whether he 
and his father-in-law are in business as partners, and he said, No, there is 
121 no business relationship between them whatsoever, other than an em- 

ployer and employee. It is a mere employer and employee relationship. The 
one who has been defrauded, if anyone has been defrauded, would have been 
David Kaplan. 

THE COURT: I wonder if you andI are seeing eye to eye on this count. 
This is not obtaining money by false pretense where you need a showing of 
fraud. It is merely a charge in line with the statute that the defendant had in 
his possession this check and that that check had been stolen from an author- 
ized depository? Now, where does fraud enter into that charge ? 

MR. PROTAS: Are you speaking of the third count ? 

THE COURT: Oh, are you in the third count ? 

MR. PROTAS: Yes, I was in the third count. Iam sorry. 

THE COURT: Let us do this with regard to the first count. Is there any- 
thing you want to say about that ? 

MR. PROTAS: Yes. I said that there has been a total failure of proof 
to establish with respect to the first count that the check had been stolen and 
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that the check that was in the defendant’s possession, allegedly in the defend- 
ant’s possession, was a stolen check that he knew was stolen. 

I don’t think the Government has established that or can establish that 
beyond a reasonable doubt. That would be mere speculation and conjecture. 

122 THE COURT: Well, that count does not give me any concern. I think 
the Government has made a prima facie case. It is a clear showing that the 
check was in the box and the box was pried open. The witness Eulah Fiehl (sic) 
has testified that the defendant at the bar is the man she saw in the vicinity of 
that box. There is testimony that the back of a man was seen by the owner of 
the check, Mr. -- 

MR. PROTAS: He said that he saw the back of a man. 

THE COURT: That is right. 

MR. PROTAS: But he didn’t say he saw the back of this man. 

THE COURT: Now, let the Court continue. That he saw a man. He saw 
the back of a man and that the man was a colored man, and the same man got 
into an automobile, GW-863, and within less than several hours they had gone 
to that very car, and the defendant at the bar was behind the wheel. 

In addition, there is testimony so far in the case, and there is the proffer 
of proof of the additional testimony that the defendant said he was the one, in 
substance, who had taken the check, the exact words being, You have me on 
this one; I won’ tell you about anything else. I got $40 and I got a check out 
of the box. 

123 It is a good prima facie case on that, and that motion will be overruled. 
Now, what about the second and third counts ? 

MR. PROTAS: Now, I went to the third count -- 

THE COURT: That is what mixed me up. 

MR. PROTAS: I am sorry. 

THE COURT: That is all right. I can see your point on the latter. 

MR. PROTAS: Now, with respect to the third count, Your Honor -- 

THE COURT: That he, the defendant at the bar, uttered it and published 
it as true and genuine to Ben Eisenman. 

MR. PROTAS: Yes. Now, Ben Eisenman. If anyone was affected by the 
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alleged act of this defendant, it would have been David Kaplan. It was he who 
* suffered a loss as a result of the stolen check bearing an alleged forged en- 
dorsement on it. | . . | 
Not to be elementary about it, but just to illustrate the point, if I may, if 
I were to take a check into Woodward and Lothrop or the Hecht Company, and 
let us say it was a stolen check, and I forged the payee’s signature on the 
check, it would not be the cashier, it would be the store to whom I made the 
representation that it was a true and genuine check, when in fact it was not, 
and David Kaplan is the man who was affected by this alleged criminal act, 
124 not Ben Eisenman. No money of his, from his pocket, passed to the 
¢ defendant. It was money of the owner or proprietor of the Jumbo Liquor Store 
that was used when the check was cashed, and we also have this fact to bear 





in mind, if it please Your Honor, that Mr. Eisenman has no recollection what- 

soever of the event. He could neither identify the defendant, nor was he able 

to state whether any identification was offered by the person who allegedly 

> endorsed this check. He cannot say whether there was any purchase. All he 
knows is that a check was cashed, but he was not the individual to whom the 
check was presented and represented to be a true and genuine endorser. 

I say that that count of the indictment must fail. 

THE COURT: What do you say about the second count ? 

MR. PROTAS: With respect to the second count, Your Honor, the testi- 
mony in this case is clear and convincing in my opinion, that there has been 
no testimony by any witness in this case, which tends to establish, tending to 

. establish, or even that the defendant at the bar is the individual who forged 
that signature. 

The testimony throughout the case is that there was some third person 
who to the moment remains unnamed. The only thing we know is a statement 
of the Postal Inspector Verant that they are looking for a LeRoy Jacobs. 

125 But there is no proof that this man is the one who actually forged the 
check, I will say that if such testimony were available, certainly we would 
» have heard it in this court either yesterday afternoon or some time this morn- 


ing, to tie in that endorsement with this defendant. 
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And there has not been one word on that score, and I say therefore that 
the second and third counts, not having been established by the Government, 
and there is reasonable doubt that someone other than Mr. McCoy is the cul- 
prit in the case and not Mr. McCoy, and for that reason I submit that the 
second and third counts should be stricken, and the defendant acquitted on 
those two charges. 
THE COURT: Mr. Burka. | 
MR. BURKA: Your Honor, addressing myself to the first count, I believe 
we have proven a case by the -- 1 
THE COURT: I have already ruled you have a prima facie case there. 





No question about it. 
MR. BURKA: As to the second and third counts, I will address myself 
as to the third count first. 
The defendant is not charged with attempting to defraud Ben Eisenman. 
He is charged with intent to defraud the United States, and the Government 
submits that the passing of this check, a Government check which the payee P 
did not himself cash the check, is certainly enough to prove that there was 
an intent to defraud the United States. 
126 THE COURT: I do not think the argument is good. The indictment 
should have charged the owner of the liquor store with being the one defrauded. 
This is a count charging uttering, that this is a forged instrument, that it was 
presented to another. Then the one to whom it was presented should be here 
and the defrauding, if any, is against the Government of the United States. 
So that part is all right. What about the quality of the testimony ? « 
MR. BURKA: Your Honor, the Government is not attempting to prove 
that this defendant himself, McCoy forged and uttered the check, but he is a 
principal in that he stole the check, or he removed the check from the mail 


box, and he gave it to one LeRoy Jacobs, from his own testimony -- 

THE COURT: Does your indictment charge that? 

MR. BURKA: No, Your Honor, it charges him with the forgery as a 
principal under the theory of being a principal to the forgery. 

THE COURT: Here is your witness now. 
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MR. BURKA: Yes. On the theory of being a principal to the forgery and 


the uttering, and I believe perhaps the indictment could have been more artis- 


r > 





tically drawn. . 
However, I feel if he is a principal, then he actually is charged with the 
forging and uttering, even though he himself did not do it. 
| THE COURT: What about the second count ? 
127 MR. BURKA: I believe the same would hold true for the second count. 
When they say that Thomas McCoy falsely forged the endorsement, I believe 
5 it may have been more artfully drawn, but I believe that as a principal he is 
still guilty of actually forging the instrument because he gave the check to the 
a man that we have proven forged the instrument. And he got the proceeds of the 
forged instrument, which shows again his complicity as a principal in the of- 
fense. That is, he obtained the check, passed it to another for negotiation, 
and received part of the proceeds. 
THE COURT: Very well. | 
> MR. PROTAS: Your Honor, I don’t seem to draw that conclusion from 
the testimony whatsoever about he receiving or, rather, that someone else 
stole the check and someone else forged it, and that the other person gave him 
some portion of the ill-begotten gains. I did not arrive at that conclusion. 
The wording of the indictment is very plain. It says in effect and in fact 
that Thomas McCoy falsely forged the endorsement of Charles G. King. It 
doesn’t say anything else about principal or if someone else was involved. 
It says that he did it, and that he uttered it to Ben Eisenman, and there 
> is not a place on this check other than B.E. which shows that Ben Eisenman 
was at all involved in this transaction, but it was in effect and in fact David 
128 Kaplan, and I again say that on the basis of that that the defendant should 
be acquitted of the second and third counts of the indictment. 
THE COURT: Of course, the Government has not yet formally rested. 
There may be other evidence in the case. 
The Court has already ruled, in saving time while we sought the absent 
» witness who is now present, that the first count is good, and that there is evi- 


dence to the Court of a prima facie case, and the motion to enter judgment of 








50 





acquittal on it will be denied, with objection noted. Now, the second count 





charges the offense of forgery. The charge is a typical case of forgery, and 
it specifically charges McCoy with falsely forging the endorsement of Charles 
G. King. | | 

Now, when the witness was on the stand whom I dare-say the Govern- 











ment offered in proffer of that, one Ben Eisenman, he said the man who 
signed the handwriting, Charles G. King, did so in his presence. We have the 
benefit of Mr. Charles G. King’s testimony, and he states that is not his sig- 
nature, and it is an obvious case of forgery which is charged, but the problem a 
is that the witness Benjamin Eisenman then testified that he could not identify 
the defendant at the bar as being the man who had endorsed that false signa- 
ture of Charles G. King. 

Now, the Government’s theory is a bit novel, that you may charge a man 

129 did it, when the proof shows he did not in its own case, and then come 

back and say he is charged as a principal. 

The rules of pleading would require at least a showing that there was “é 
another who forged it and that he, the defendant, with knowledge thereof, aided 

- and abetted in somewise, and therefore is a principal in the second degree. 

That is not charged here. | 

Since the evidence does not support the second count, and in the Govern- 
ment’s own case there is testimony adduced by way of exculpatory statement 
by the accused that not he, but LeRoy Jacobs actually signed the signature, 
and he got part of the proceeds. LeRoy Jacobs has been identified as being the 
second man in the car that same morning which had the District of Columbia 
tags GW-863, and there is a very strong inference that he is the one who 
actually forged that check. 

Now, when the Government rests, I will say to counsel for the defend- 
ant, I am prepared to grant your motion for a judgment of acquittal on the 


second count because the testimony does not support it. 

With regard to the third count, we are faced again with the same problem 
of identity. There is no allegation that Thomas McCoy was a principal in the « 
second degree or aiding or abetting in the uttering of this check because there 
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130 is strong evidence now that not he but LeRoy Jacobs uttered it, and the 


defendant has not been identified by the witness to whom it was uttered, 
namely, Ben Eisenman, and for the lack of proof on that the Court will indi- 
cate it will also grant your motion for a judgment of acquittal on the third 
count. The first count will go to the jury. 

Now, may I ask you in the interest of time and the calendar, when the 
Government rests, do you have testimony to put on? 

MR. PROTAS: No,I do not, but may I ask the Court to indulge me 
for one additional motion? 

THE COURT: Yes. 


MR. PROTAS: Your Honor, there is a close question here about whether 


or not this defendant was arraigned promptly in the light of the Mallory de- 


131 


cision. Now, I am aware that only five days ago the United States Court of 
Appeals did hand down an opinion in the Perry case. I am not oblivious to 

it, but the Court will recall the testimony that this man was picked up around 
10 o’clock at night on the 15th of August, 1957, and -- 

THE COURT: I wonder if I can stop you there? Is your point that evi- 
dence has been sought to be introduced of statements made by the defendant 
by the failure to arraign him promptly, and therefore under the Mallory case 
that is not admissible ? 

MR. PROTAS: That is one of the reasons. 

THE COURT: Is that the principal reason? 

MR. PROTAS: Yes. 

THE COURT: Is your second reason that because he was not arraigned 
promptly he has been denied his constitutional rights ? ‘ 
MR. PROTAS: That is correct, Your Honor. 

THE COURT: Now, the only thing, can you point anywhere in the testi- 
mony where you claim that testimony was improperly admitted by virtue of 
the Mallory decision ? 

MR. PROTAS: I will attempt to show it in this wise: That both in the | 
Watson case and in the Carter case, particularly the Carter case, the defend- 
ant at no time was advised of his constitutional rights under the Fourth and 
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Fifth Amendments, namely, that he was entitled to consult with counsel, and 
namely, that anything that he might say could be used in evidence against him. 
Now, Your Honor will recall that in my blundering sort of way I tried to 
elicit from each witness, what did you say to the defendant and what did he 
say to you. I gave each Government witness an opportunity to disclose all of 
the questions and all the answers, and nowhere -- 
' THE COURT: Let me ask you this, counsel: Since you had in mind this 

| one point, why didn’t you ask the witnesses on the stand whether they advised 

132 shim of that, that anything that he said could be used against him? 

| MR. PROTAS: Your Honor, for the very simple reason that in my limit- 
ed experience in the criminal practice, I have tried that, and the stock answer 
is, Yes, he is told, and I was expecting, and I actually expected -- 

THE COURT: Don’t you remember the premise laid in the direct testi- 
mony of each witness was that the statement was given voluntarily, which in- 
dicates that all constitutional rights were observed ? 

MR. PROTAS: Yes, but there was a period of interrogation. 

THE COURT: The point the Court makes is that you had the opportunity 
of everybody you have finally excused, to ask him the very thing on which you 
are going to pitch your motion, whether it is in the case, and you didn’t do it. 

MR. PROTAS: Yes, Your Honor, but I asked Inspector Verant if it is 
not a fact when he walked into the room, he said to him, words to this effect 
-- may I have my notes? It is: So we finally have you; we have been wonder- 
ing where you were. Let us talk about the check. 

Then I proceeded to ask him again to relate everything that was said 
during the period of interrogation. I asked him to relate again between the 
time they left the 5th Precinct for the United States Court House, this very 
building, to have the defendant arraigned, what conversation took place. 

133 Now, I respectfully submit to Your Honor, that these are experienced 
officers of the law, and they would have known better than anyone else in this 
court room, whether they said to the defendant, anything you may say can be | 
held against you, and we are warning you. 

Now, in the Carter case, andI am reading from page 10 of the opinion 
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itself as handed down by the Court of Appeals: So far as appears, he was not 
advised as to his rights to counsel or the right not to speak, except insofar 
as these advices are in the opening paragraph of the written confession. 

I think that the burden is on the Government to show, not upon the de- 
fendant. 

THE COURT: We will grant you that. It is just a matter of technique. 
The Government did establish before any witness testified to an exculpatory 


statement of the accused, that it was made voluntarily. Now, that premise 


was laid, and the Court will rule it is up to defendant’s counsel to establish 
that that is untrue by laying the very foundation by specific questions as to 
whether his constitutional rights were observed. 

MR. PROTAS: Well, I still have the Inspector. | 

THE COURT: I will at this time overrule that motion, subject to objec- 
tion, and in view of the state of the record. 

134 MR. PROTAS: Thank you, Your Honor. 

THE COURT: All right then, bring back the jury, and we will resume 
with Inspector Verant. Fo 

MR. BURKA: I found out that Inspector Verant thought when you said, 
the usual recess, you meant the noon recess, and he had gone to the cafeteria. 

THE COURT: Very well. 

(Thereupon the jury returned to the court room.) 

MR. BURKA: Inspector Verant, resume the stand. 

THE COURT: Ladies and gentlemen of the jury, the witness got mixed 
up. He thought that I announced the noon recess instead of the morning recess. 

CROSS EXAMINATION (Resumed) 

BY MR. PROTAS: 

Q. Inspector Verant, I would like to ask you at this time whether at any 
time during the interrogation of the defendant at the 5th Precinct, did you inform 
the defendant of his constitutional rights under the Fourth and Fifth Amend- 
ments of the Constitution of the United States? A. Specifically, no. 

BY THE COURT: 

Q. What do you mean, specifically, no? Did you advise him that anything 
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he said could be used against him? A. I told him that. 

135 Q. That there was no compulsion to make any statement? A. I told him 
that whatever admissions he might make to incriminate him would be used 
against him, but I don’t know all the rights under the Constitution. 

-Q. Some great lawyers don’t even know those. But you did advise him 
that anything that he said to incriminate him could be used against him? A.I 
said I would use it against him. 

Q. And you made that statement before your started to take down what 
he said? A. Before he made any admissions. 


THE COURT: You may proceed. 

BY MR. PROTAS: 

Q. WhenI asked you earlier on cross examination to relate the conversa- 
tion that took place between you and McCoy and between the other officers who 
were present in your presence, what reason, if any, did you have for omitting 


what you have now testified to? A. No reason. 
Q. Did you apprise Mr. McCoy of his right to consult with counsel -- 
A. No, sir. 
Q. Before he answered any questions? A. No, sir. 

136 Q. Did you tell the defendant McCoy that if he wished to he could go to the 
telephone and call either friends or an attorney of his own selection to aid and 
assist him, to advise him ? 

THE COURT: Do not answer that question. That is not the law. 

MR. PROTAS: I think I can cite a case in the United States Court of Ap- 
peals, Your Honor. | 

THE COURT: When you start about having friends, we don’t have a con- 
vention down in the police station. 

MR. PROTAS: Will Your Honor indulge me one second ? 

THE COURT: No; that is the law. You have your record. Your objection 
is noted. 

MR. PROTAS: Well, Your Honor, I have no further questions. 

THE COURT: Is there anything further of the witness ? 

MR, BURKA: No, Your Honor, 
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THE COURT: Now, you are finally excused, Mr. Verant. You are free to 


THE WITNESS: Yes, sir; thank you. 

(The witness was excused.) 

THE COURT: Is there any further testimony ? 
MR. BURKA: I will call Agent Miller. 


* * * * *£ * * 


CHESTER JUNIOR MILLER 
* * * * * *~ Kk * 
DIRECT EXAMINATION 

BY MR. BURKA;: 

Q. Would you please give us your full name and occupation? A. Chester 
Junior Miller, and I am a Special Agent with the United States Secret Service. 

Q. How long have you been so employed, sir? A. Seven years. 

Q. Were you so employed in August of this year? A. Yes, sir. 

Q. Did you have occasion to speak to the defendant McCoy in regard to 
a Postal check, the payee of which was Charles G. King? A. Do you meana 
Treasurer’s check? | 

Q. Yes, a Treasurer’s check. A. Yes, I did. 

Q. Will you tell us when and where you spoke to him, sir? A. At the 
District of Columbia Jail, on August 19, somewhere around one or one-thirty 
in the afternoon. | 

Q. And where exactly in the jail did you speak to him? A. In what is 

, 138 known as the rotunda, a large central area. 

Q. Did you question the defendant in regard to the alleged theft of this 
check and the alleged forging and uttering of it? A. Yes, sir, I did. 

BY THE COURT: 

Q. Before you talked to him, did you give him any warning of any sort? 
A. Yes, sir, I did. 

Q. What did you say to him? A. I told him whoI was, and told him that 
he would not have to speak to me if he didn’t want to, and that according to the 
Constitution he didn’t have to speak unless he was willing to speak to me. 
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BY MR. BURKA: 
Q. Did you tell him that anything that he did say to you might be used 
against him and would be used against him in court? Do you recall? A. 











I don’t recall the exact words. However, I always do tell them anything he 
says can be used in court. It is the first thing I say to any person that I 
_ talk to. 

MR. PROTAS: I object to that. We are only concerned with what trans- 
pired in this particular case. 

THE COURT: He said he warned him of his constitutional rights, and 

139 he elaborated by saying that is the substance of it. 

BY MR. BURKA: | . 

_ @. Would you relate to us the substance of the conversation, as you recall 
it, between yourself and the defendant ? A. I showed him a photostatic copy of 
this check made payable to Charles G. King. 

Q. What was the date of that check? Do you recall? A. No, I don’t have 
the check with me now. It was for $191 and a few cents. 

BY THE COURT: 

Q. How much was the amount? A. $191, I think. ; 

Q. Are-you certain? A. No; I would have to see the copy of the check. 

THE COURT: Do you have Government Exhibit No. 1? . 

BY THE COURT: 

Q. Officer, I hand you what purports to be Government Exhibit No. 1, 
and ask you to look at it and state whether you have seen a check similar to 
that? A. Yes, sir, this is the check, sir. | , 

| This is the check? A. Yes. 





Q. 

| Q. Will you note the amount, please, sir? A. It is $125.55. 

140 Q. Which is correct? A. That is correct. 
Q. That is the figure, of $125.55? A. Yes; I had another check in mind. 
THE COURT: Go ahead now. 


BY MR. BURKA: 

Q. State what the defendant stated, if anything. A. I asked him if he had 
taken this check from the mail box at this address, 723 Seventh Street, South- 
east, and he said he had. 
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I asked him if he had participated in the negotiation of the check, and he 
said he had not. 

He said that he had received approximately $40 from the proceeds of 
the check, and he declined to tell me who had actually cashed the check, saying 
that someone else had. | | 

» Q. Did he state to you how he obtained this check? A. Yes, sir; he said 

he took it from the mail box. | 

-Q. Did he go into any further detail as to how he took it? A. No, he 
didn’t. 

Q. Did you ask the defendant to give a signed, sworn statement? A. I 
asked him if he would be in agreement with that, and he said, No, not at that 

; time. He said, as I was departing: If you will return next Tuesday, I will tell 

*141 you the whole story about the check. 

Q. Did you return the following Tuesday? A. No, sir, I didn’t. I was 
sent out of town, and when I came back, I didn’t have an opportunity for some 
time after. 

* * * * * * x * 
CROSS EXAMINATION 
BY MR. PROTAS: 


ae ak * aK a % * % 

Q. And during that interrogation you insisted that the defendant furnish 
you with a statement incriminating himself in the alleged theft of the check at 
723 Seventh Street, Southeast? A. I did not, sir. 

. Q. And didn’t he protest his innocence and tell you he had nothing what- 
soever to do with the alleged theft? A. He did not, sir. 

142 Q. As a matter of fact, you were the one that told him the details of the 
theft; isn’t that correct? A. No, sir. 

4 Q. You told him the details concerning the alleged theft of the check, the 
alleged stealing of the check? You furnished him the details? A. No, sir, I 
did not. 

Q. Did you insist that he sign a statement and that it would be to his 
advantage to give a signed statement. A. I did not insist and he did not signa 


statement. 
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Q. Didn’t you have a signed statement -- a prepared statement? A. I 
did not. 
Q. A prepared statement for the defendant to sign? A. I did not. 
MR. PROTAS: That is all. 
* * * KX * *x %* 
146 CHARGE OF THE COURT TO THE JURY & 
THE COURT: Ladies and gentlemen of the jury, before I charge the 
panel which will sit in judgment on this case, I am going to excuse the two 











alternate jurors and ask them to take their places in the court room, and I 
thank you for your services. 

(The alternate jurors left the jury box.) | 

THE DEPUTY MARSHAL: All those wishing to leave the court room is 
may do so now, because noone is permitted to leave the court room while 4 
His Honor is charging the jury. 

THE COURT: Ladies and gentlemen of the jury, “the indictment in this 
case goes to you on but the first count. You are not concerned with the 
second and third counts. That has been taken from your consideration. 

The first count is very brief and to make the charge complete, the 
Court will read it to you: 

‘‘The Grand Jury charges that on or about May 2nd, 1957, within 
the District of Columbia, Thomas McCoy unlawfully had in his possession a 
check dated April 30, 1957, drawn upon the Treasurer of the United States 
in the amount of $125.55, and payable to Charles G. King, which had been 
147 stolen from an authorized depository for mail matter, the said Thomas 

McCoy then well knowing the said check had theretofore been stolen al eal the 
mail.’’ 

The indictment to which the Court has just referred is but a formal charge 
or accusation of crime against the defendant. The allegations in it are in no_ 
sense evidence or proof against the defendant. They merely form the charge, 
the specific charge, to guide the Court and the jury, and the parties concerned 
and to stand forever as a bar against any other prosecution for the same of- 


fense. 
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The law in the first instance presumes that the defendant is to be not 
guilty of the offense with which he has been charged. The presumption of the 
law is that he did not commit the offense charged by the first count, and that 
this presumption should continue and prevail in the minds of the jury in such 
a way as to cause you to find him not guilty unless from all the evidence in 
the case you are convinced beyond a reasonable doubt that the defendant did 
commit the offense charged in this first count. 

The burden of proof is upon the prosecution to establish the guilt of the 
accused beyond a reasonable doubt, and that burden continues from the begin- 
ning to the end of the trial, and applies to every element necessary to consti- 

148 tute the crime. t 

A reasonable doubt means such a doubt.as will leave a juror’s mind 
after a candid and impartial investigation of the evidence so undecided that 
the juror is unable to say that he has an abiding conviction of the defendant’s 
guilt, or such a doubt as in the graver and more important transactions of 


life would cause a reasonable and prudent person to hesitate and pause. | 
If the evidence fails to come up to this standard, it is such as to war- 


rant such a doubt, and if you have such a reasonable doubt, the law says that 
the defendant shall have the benefit thereof, and in such case your verdict 
should be not guilty. 

The words ‘‘reasonable doubt’? must be given their usual or ordinary 
meaning. The doubt must not be a trivial one or a whimsical one or one based 
upon grounds of conjecture, but it must be one that arises out of the evidence 
or from a lack of evidence and one that appears to you to be reasonabie in the 
case. 

If you can reconcile the evidence with any reasonable hypothesis consis- 
tent with the innocence of the defendant, you should do so, and in that case your 
verdict would be not guilty. 

149 As the jury, you are the sole judges of the credibility of the witnesses 
who appear before you, and you should accord to the individual witnesses and 
the testimony given by them that degree of credit and effect which in your honest 
judgment you think they ought to have, taking into consideration insofar as you 
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are able so to do from the manner and appearance of the witness upon the stand, 
whether the testimony be frankly and honestly given; the apparent intelligence P 
or lack of intelligence of the witness; his ability and opportunity to observe the 
facts that transpired within his presence, and his capacity to remember what at 
prior times he has observed; and his ability to express accurately and communi- 
cate to you through the medium of words that which passed within his observa- 
tion. Also what if any interest a witness has in the outcome of the case, and 
whether on that account he has colored in any way the facts related in his testi- 
mony; and again, whether or not there be manifested by any particular witness _ 
any bias, prejudice, or feeling for or against, and if so, whether or not that 
colors his testimony one way or the other. 

If you believe that any witness has knowingly and wilfully testified false- 
ly as to any fact or facts material to the issue on trial, you may reject all or 
any part of the testimony of such witness. That rule of law, however, does 
not prevent you giving weight to such parts of the testimony of such a witness 

150 as you may feel to be trustworthy and reliable. Thus you may find parts 2 

of the testimony to be supported and corroborated by other evidence in the 
case which you may believe to be true, and this even though you may find 
other parts of such testimony to be untrue. 

Where a witness has a direct personal interest in the result of a case 
the temptation is strong to color, to pervert, or to withhold the facts. The deep 
personal interest which the witness may have in the result of the case should 
be considered by the jury in weighing the evidence and determining how far 
or to what extent if at all the testimony is worthy of credit. < 

You are also instructed that in this particular case the defendant has 
not taken the stand to testify in his own behalf. Under the system of juris- 
prudence in America, by his plea of not guilty, the defendant has put in issue 
the fact that he denies his guilt and he does therefore not have to take the 
stand if he does not choose to do so. You are to indulge no unfair inference 
from the failure to take the stand. It should play no part in your deliberations 
at all. You are to decide the case by the evidence as you heard it testified - 


to by the several witnesses. 
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Now, the Court wants to move over into the field of the charge which is 
brought by the first count of the indictment. It is predicated upon a statute 
passed by Congress which is in three paragraphs, and I am going to read the 
151 whole of the statute, and then I will paraphrase the statute as to what it 








applies in this particular case, and instruct you in the elements which must be 

th proved and proved beyond a reasonable doubt. 

The statute reads: ‘Whoever, steals, takes, or abstracts or by fraud 
or deception obtains, or attempts so to obtain, from or out of any mail, post 
office, or station thereof a letter thereof, letterbox, mail receptacle, or any 
mail route or other authorized depository for mail matter, or from a letter 
or mail carrier, any letter, postal card, package, bag, or mail, or abstracts 
or removes from any such letter, package, bag, or mail any article or thing 
contained therein or secretes, embezzles, or destroys any such letter, postal 
card, package, bag or mail, or any article or thing contained there; 

‘“‘Or whoever steals, takes, or abstracts or by fraud or deception obtains 
any letter, postal card, package, bag, or mail, or any article or thing contained 
therein, which has been left for collection upon or adjacent to a collection box 
or other authorized depository of mail matter; 

_ “Or whoever buys, receives or conceals or unlawfully has in his possession 
152 any letter, postal card, package, bag or mail, or any article or thing con- 
tained therein, which has been so stolen, taken, embezzled, or abstracted, as 
herein described, knowing the same to have been stolen, taken, embezzled or 
abstracted.’’ 

Now, the indictment charges briefly that the defendant on the date on or 
about May 2nd, 1957, had in his possession a check dated May 30, 1957, drawn 
upon the Treasurer of the United States in the amount of $125.55, payable to 
Charles G. King, which had been stolen from an authorized depository for 

j mail matter the said Thomas McCoy then well knowing the said check to have 


been stolen from the mail. 
Now, that is drafted as against the statue, which charges: Whoever un- 


lawfully has in his possession any mail or any article contained therein which 
has been so stolen, as described in the first of the two paragraphs, knowing 
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the same to have been stolen, shall suffer the punishment as prescribed for 
by the statute. 

Now, under this charge it will be necessary that you be convinced and 
convinced beyond a reasonable doubt that there was a check dated April 30, 
1957; second, that it was drawn upon the Treasurer of the United States in 
the amount of $125.55, and payable to Charles G. King; and third, that it A 
was stolen from an authorized depository for mail matter. 

153 Now, the statute refers to the fact that it may be abstractedfroma _ 
letter box, mail receptacle, or other authorized depository for mail matter, 
and the Court instructs you that the conventional wall mail receptable found 
in a great many of our apartment houses here is an authorized depository. 

Next, that it was stolen from such a depository, and that the defendant 
at the bar had it in his possession, and he knowingly knew that the check had 
been stolen from the mail. 

Now, if you believe those elements and believe it beyond a reasonable 
doubt, it would be your duty to find him guilty. If you have a doubt predicated 
upon the evidence or a lack of evidence, then it would be your duty to find a 
verdict of not guilty. 

In this particular case there is but one defendant at the bar and there 
is only one count in the indictment, and accordingly to that one count you must 
return a verdict of either guilty or not guilty. 

Now, before you retire, will counsel approach the bench? 

(Thereupon counsel approached the bench and the following occurred:) 

THE COURT: Now, are there any objections, exceptions, or any other 
matter which either side desires to call to the Court’s attention prior to the. 

154 jury retiring to consider their verdict, or are there any special instruc- 
tions which either side desires the Court to give? For the Government, first. 

MR. BURKA: No, Your Honor, the Government is content. ‘ 

THE COURT: For the defendant ? 

MR. PROTAS: No, Your Honor. I think you were very fair. 


* * * * * * * * 
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13 /Filed January 27, 19587 
UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
v. . Criminal No. 1037-57 
THOMAS McCOY ; 


JUDGMENT AND COMMITMENT 

On this 23rd day of January, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, Harry Protas, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Violation of Section 1708, 
Title 18, U. S.Code, as charged in Count One and the court having asked the 
defendant whether he has anything to say why judgment should not be pro- 
nounced, and no sufficient cause to the contrary being shown or appearing to 
the Court, 

IT IS ADJUGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Sixteen (16) months to Four (4) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ James R. Kirkland 
United States District Judge 


The Court recommends commitment to: Lewisburg, Penna. 


14 [Filed January 23, 1958] 
NOTICE OF APPEAL 
Name and address of appellant: Thomas McCoy, 200-19th St. N.W., Washington, 
D.C. Name and address of appellant’s attorney: Harry Protas, 1023-25 Warner . 
Building. Offense; Title 18-1708 U.S.C. Concise statement of judgment or order, 
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giving date, and any sentence: January 23, 1958. Sentence of 16 months to 4 
years. Name of institution where now confined, if not on bail: D. C. Jail. 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judg- 
ment. 


Date: January 23, 1958 /s/ Thomas McCoy 
Appellant 


/s/ Harry Protas 
Attorney for Appellant 


17 /Filed February 4, 19587 ; 
DESIGNATION OF ERRORS 

1) The judgment is contrary to the evidence. 

2) The judgment is contrary to the weight of the evidence. 

3) The judgment is contrary to law. 

4) The court erred in admitting into evidence any inculpatory statements 
alleged to have been made by the defendant prior to his arraignment and during 
the period of his detention and interrogation. 

5) The court erred in admitting defendant’s alleged admissions concern- 
ing the crime with which he was charged and tried, made during the period of 
his detention and prior to his arraignment, in the absence of his being fore- 
warned of his right to counsel and his right not to speak. 

6) The court erred in permitting certain of the government’s witnesses, 
following the close of their direct and cross examination, to testify in response 
to leading questions that they had forewarned defendant of his Constitutional 
rights under the Fourth and Fifth Amendments, during the period of his deten- 
tion and interrogation and prior to his arraignment. 

/s/ Harry Protas 

Harry Protas, Attorney for Defendant 

Suite 1023-25 Warner Bldg.,Washington, D.C. 
District 7-5686 

I hereby certify that a copy of the foregoing was mailed, postage prepaid, 
to Oliver Gasch, Esq., United States Attorney for the District of Columbia, this 
30th day of January 1958. a Ja} Barer Protas 

Harry Protas — 
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